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THE RIGHTS OF CHECK-HOLDERS AND 
PAYEES OF UNACCEPTED DRAFTS. 





The relation of drawers, drawees and pay- 
ees of checks and bills of exchange, is one of 
peculiar and widespread interest to the com- 
mercial world; and inasmuch as these various 
parties are very often resident in different 
parts of the country and the world, it is most 
desirable, if possible, that the law on the sub- 
ject should in all its details be uniform. This 
is not always possible, and apparently such is 
the case in the special question which forms 
the subject of this article, viz.: Can the hold- 
er of a check, draft or bill of exchange, when 
unaccepted, sue the drawee for the value 
thereof, where there are funds in his hands 
suflicient to pay the same? 

On this question the courts of England and 
this country are divided, and their decisions 
at variance. The courts of the United States, 
England, Massachusetts, Pennsylvania, Lou- 
isiana and New York, maintain that the holder 
of neither of these instruments can sue 
the drawee before acceptance;! while the 
courts of South Carolina, Illinois, Iowa, Ken- 
tucky and Missouri hold that check-holders 
can maintain such suit against the bank or 
banker, whether the amount of the check is 
the whole or a part of the sum on deposit in 
favor of the drawer.? 

Mr. Justice Davis, in delivering the opinion 
of the United States Supreme Court in Bank 
of the Republic v. Millard,® says that ‘‘on 
principle there can be no foundation for an 
action on the part of the holder, unless there 
is a privity of contract between him and the 


1 Bank of the Republic v. Millard, 10 Wall. 152; 
Bellamy v. Majoribanks, 8 Eng. L. & E. 523; Carr v. 
Bank, 107 Mass. 47; Dana v. Bank, 13 Allen,445; Loyd 
v. McCaffrey, 46 Pa. St. 410, 414; Case v. Hender- 
son, 23 La. Ann. 49; Chapman v. White, 6 N. Y. 412; 
Tyler v. Gould, 48 N. Y. 682. 

2 Fogarties v. State Bank, Ambler v. State Bank, 12 
Rich. L. 518; Munn v. Birch, 25 Ill. 35; Roberts v. 
Corbin, 26 Iowa, 315; Lester v. Given, 8 Bush, 357; 
McGrade v. German Savings Bank, 4 Mo. App. 330; 
Zelle v. German Savings Bank, 4 Id. 401; Senter v. 
Continental Bank, 7 Id. 532. 

8 Supra. 


Vol. 11—No. 20. 





bank. How can there be such a privity, when 
the bank owes no duty, and is under no obli- 
gation to the holder?’’ He states further, 
that if there was; such a privity established 
between the holder and the bank at the time 
that the check was given, ‘‘the bank would be 
obliged to pay the check, although the draw- 
er, before it was presented, bad counter- 
manded it, and although other checks, drawn 
after it was issued, but before payment of it 
was demanded, had exhausted the funds of 
the depositor. * * * The right of the depos- 
itor, as was said by an eminent judge, is a 
chose in action, and his check does not trans- 
fer the debt, or give a lien upon it to a third 
person, without the assent of the depositary.’’ 
In Chapman v. White,* Judge Gardiner says: 
“The cucstion upon the facts stated is, 
wheiler t+ draft, under these circumstances, 
operated as an assignment of the deposit of 
the Geneva Bank to the amount of the draft 
either at law or by equity. The question 
has been decided in this court.* The 
instrument in question was an ordinary bill 
of exchange. It did not purport to be drawn 
on a particular fund, even if one existed. 
* * * A check is a bill of exchange payable 
on demand. The drawee owes no duty to the 
holder until the check is presented and ac- 
cepted. * * * The right of the depositor is a 
chose in action. It is immaterial whether the 
implied engagement upon the part of the 
banker is to pay the sum in gross or in parcels, 
as it shall be required by the depositor. In 
either case, the draft or check of the latter 
would not of itself transfer the debt, or a lien 
upon it, to a third person without the consent 
of the depositary.’’ In Mandeville v. Welch,® 
Judge Story said: ‘‘It is said that a bill of 
exchange is in theory an assignment to the 
payee of a debt due from the drawee to the 
drawer. This is undoubtedly true, where the 
bill has been accepted, whether it be drawn 
on general funds or a specific fund, and 
whether the bill be in its own nature negotia- 
ble or not; for in such a case’the acceptor, 
by his assent, binds and appropriates the 
funds for the use of the payee. And to this 
effect are the authorities cited at the bar. In 


4 Supra. 

55 Wheat. 286. 

*Cowperthwaite v. Sheffield, 3 N. Y. 243; Harris 
y. Clark, 3 Id. 93; Winter v. Drury, 5 Id. 525. 
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eases also where an orderis drawn for the 
whole of a particular fund, it amounts to an 
equitable assignment of that fund, and after 
notice to the drawee it binds the fund in his 
hand. But where the order is drawn, either 
on a general or a particular fund, for a part 
only, it does not amount to an assignment of 
that part, or give a lien as against the drawee, 
unless he consent to the appropriation by an 
acceptance; or an obligation to accept may 
be fairly implied from the custom of trade or 
the course of business between the parties as 
a part of the contract.’’ This action was 
brought on an unaccepted bill of exchange, 
and not a check. In McGrade v. German 
Savings Bank,® the court say: ‘Nothing is 
more certain than that the understanding is 
clear and universal in the business world, that 
a check will be paid on presentment, if the 
funds are to the drawer’s credit in bank. 
On the faith of this universal custom he de- 
posits, and on the faith of it his check passes 
freely from hand to hand. Such a usage of 
commerce will be sustained by the courts, un- 
less intrinsically illegal. The undertaking of 
the bank is that it will pay the depositor’s 
check to the holder, if it has funds of the de- 
positor to meet the check when presented ; 
and this promise and agreement, if such a 
promise exists, enures certainly to the benefit 
of the holder of the check, and does away with 
any difficulty as to an alleged want of privity 
between the check-holder and the bank. One 
for whose benefit a promise was made may 
sue on it, though not privy to the contract in 
which the promise was made.’’ ‘‘The depos- 
itor can countermand the check up to the 
moment of presentment and demand, because, 
up to that moment, no obligation from the bank 
to the check-holder can exist, since checks 
are to be paid only in the order of present- 
ment, not in the order of date. The act 
of presentment and demand, by mercantile 
usage and the undertaking of all parties inter- 
ested in the fund or in the check, creates the 
obligation to pay the check-holder, and is an 
absolute appropriation of the fund by the 
holder; as the mere drawing and delivery is, 
in some respects, an appropriation of the 
funds by the drawer, since the funds after 
that cannot be honestly withdrawn by the 


6 Supra. 





drawer as a general thing, and ought to re- 
main till called for. Though the bank could 
not pay, if forbidden by the drawer, and cir- 
cumstances may justify such countermanding 
of the check.’’ The judge proceeds to state 
that this theory can only be applied to checks, 
and not to ordinary drafts and bills of ex- 
change. 

These extracts are sufficient to show the 
opinions of the courts pro and con. on this: 
subject. It is to be noticed that those who 
support the action by the check-holder against 
the drawee, limit the application of their the- 
ory to checks, and claim that the difference 
in the character of checks and bills of ex- 
change in general necessitates a distinction in 
the rights and obligations of the parties under 
them. A check is an order on a bank or 
banker to pay to the holder or his order, out of 
funds deposited by the drawer, the sum men- 
tioned in the check. An ordinary bill of ex- 
change or draft is an order on an ordinary 
debtor by the creditor, to pay to the party 
named the sum mentioned in the order, and 
to charge the same to the account of the 
drawer or creditor. In the case of a bank de- 
posit, the deposit is made with the understand- 
ing that the depositor may draw against the 
deposit in any sum, and in favor of any one. 
As between the depositor and the depositary, 
this understanding clearly forms a part of the 
contract of deposit, and gives the depositor 
the right to split up the indebtedness created 
by the deposit into as many debts as are 
checks drawn; and as against the drawer, the 
bank or banker is bound in law to honor them 
all, as long as there are funds in his posses- 
sion to cover them. ‘This obligation, created 
by common consent and general custom, if 
not by express agreement, is admitted to be 
clearly established at least in favor of the 
drawer. ‘Lhe difficulty arises, when the hold- 
er attempts to enforce its performance for his 
benefit. In the case of an ordinary bill of 
exchange, the order being drawn on an ordi- 
nary debtor, he is under no obligation to the 
drawer to pay the same, unless the draft calls 
for the payment of the whole indebtedness ; 
because the drawer has not obtained his con- 
sent to divide up the debt into a number of 
smaller ones, and the law protects him against 
any such attempt without his consent. His 
prior consent, forming a part of the contract 
of indebtedness, must be shown, in order 
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to place him under obligation to the drawer 
to accept such drafts. This consent may be 
either expressed or implied from the course of 
dealings between the parties. As soon as 
such prior express or implied consent is 
proven, the drawee takes the position and 
character, and therewith the obligations, of a 
banker, and all orders or drafts drawn on him 
have all the essential qualities of a check, and 
are properly classed with them in connection 
with the subject under inquiry. 

The first inquiry that presents itself is, has 
the payee of a bill of exchange, drawn for the 
whole amount of the indebtedness of the 
drawee to the drawer, a right of action against 
the drawee for the payment of the same, 
whether he occupy the position of a banker or 
not? Judge Story says, in Mandeville v. 
Scott, that he has, ‘‘where an order is drawn 
for the whole of a particular fund, it amounts 
to an equitable assignment of that fund, and 
after notice it binds the funds in his [the 
drawee’s] hands.’’ Judge Story bases his 
right of action upon the ground that the or- 
der in such a case works an equitable assign- 
ment of the fund. He proceeds to state that 
the reason why this is not the case with a 
draft for asmaller sum than the whole amount 
of indebtedness is, that the law does not al- 
low the creditor to create new creditors for 
his debtor by the creation of a number of 
debts out of one, without the consent of the 
debtor. If this position be correct as to a 
draft for the whole amount, it must also hold 
good in regard to drafts for a less amount, if 
the consent of the debtor, expressed or im- 
plied, be proven. For it is seen that the 
essential difference between the two cases dis- 
appears when the consent to divide up the 
debt is proven to have been given by the 
debtor. 

The decisions are not uniform as to the 
grounds on which they base the right of the 
holder to sue. Some rest it on the principle 
that where a promise is made for the benefit 
of a third person, that third person can main- 
tain an action uponit. This principle is as 

yarmly coutested as the subject of the pres- 
ent article, and apparently is not in accord 
with the fundamental principles of the law of 
contracts.* If the right of the holder to sue can 


* See article on ‘*‘ The Right of a Stranger to Main- 
tain an Action upon a Contract,’’ 11 Cent. L. J 161 





be sustained at all, it can only be done on the 
theory of an equitable assignment. It is only 
in that way that the privity of contract can be 
established between the holder and the bank, 
which is necessary to support an action by 
the former against the latter. There must 
undoubtedly 1} 
tion. If a promise to the holder, independent 
of the promise to the drawer, is implied, it 
would be the creation of two separate and in- 
dependent liabilities in one and the same 


e privity to create an obliga- 


transaction, which, under such a given state 
of facts, is contrary to law and reason. But 
if the order or check is looked upon as an 
equitable assignment of the fund, against 
which it is drawn, the right of action is trans- 
ferred from the drawer to the payee or hold- 
er, at least under the restrictions imposed by 
the peculiar character of the instrument ef- 
fecting the supposed assignment. 

Is, then, a check an assignment in equity of 
the fund, against which it is drawn? 

There are numerous authorities bearing on 
this question, some of which are cited below.? 
We will consider first, whether a check is an 
assignment of the drawer’s interest in the de- 
posit, as against the drawee; second, as 
against the drawer and his privies, such as at- 
taching creditors, assignees, etc. 

The relation of depositary and depositor 
has been decided to be that of debtor and 
creditor. The funds, when deposited, become 
the property of the depositary, and the de- 
positor possesses nothing more than a chose 
in action. There is nothing of the character 
of trustee and cestui que trust in this rela- 
tion.® One of the stipulations of the contract 
of deposit, we have seen, is that the depositor 
is entitled to issue demand drafts for any 
amounts less than, or equal to, the amount de- 
posited, and in favor of any number of people. 
That, stipulation, we have seen, creates an ob- 


7 Pro: Peyton vy. Hallett, 1 Caines, 363; Morton vy. 
Naylor, 1 Hill, 583; Legro vy. Staples, 16 Maine, 252; 
Johnson vy. Thayer, 17 Id. 401; Debesse v. Napier, 1 
McCord, 106; M’Menomy vy. Ferrers, 3 Johns. 71; 
Clark vy. Adair, 4'T. R. 343; Bradley v. Root, 5 Paige, 
832; Row vy. Dawson,1 Ves. Sr. 831. Contra: Cowper- 
thwaite v. Sheffield, 3 N. Y. 243; Gibson v. Cooke, 
20 Pick. 15; Harris vy. Clark, 3 N. Y..93; New York 
y. Virginia State Bank, 5 Duer, 574; Bank of the Re- 
public vy. Millard, supra; Chapman vy. White, supra; 
Yates v. Bell, 3 B. & Ald. 643; and other cases cited 
supra. 

8 See Bank of the Republic y. Millard, and other 
cases cited supra. 
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ligation on the part of the bank in favor of 
the depositor, to honor such drafts or checks. 
If the check can be construed to work an 


equitable assignment of the drawer’s interest 
in the deposit, since the interest is a chose in 
action, coupled with the right to split it up 
into as many choses in action as may suit him 
best, that interest and right would pass into 
the hands of the check-holder, and invest him 
with the right of action against the bank for 
the enforcement of payment, if there were 
funds in its possession and under its control 
when the check was presented and payment 
demanded. 

An indorsement on the check by the payee 
or holder, where the check is payable to 
order, to pay to the order of a third person 
named, undoubtedly effects an assignment of 
his interest in the check.® If such an in- 
dorsement assigns the indorser’s interest in 
the check, what reason can be assigned why 
the check does not work an assignment of the 
drawer’s interest in the deposit to the payee? 
The drawer’s interest is a chose in action as 
well as the payee’s, and the same words 
almost are used toinvest theirinterests. The 
difficulty that the old judges experienced in 
arriving at such a conclusion, arose from the 
general non-assignability of choses in action 
under the old common law. In Johnson v. 
Collings,!© which was an action brought by the 
indorser of a bill drawn on a promise by the 
debtor to accept it, Lord Kenyon said: ‘‘If 
we were to suffer the plaintiff to recover on 
the general counts, we must say that a chose 
in action is assignable, a doctrine to which I 
never will subscribe.’’ Judge Grose said 
that it would be of most dangerous conse- 
quence to relax the rule of law to that ex- 
tent; that to permit the plaintiff to recover 
would virtually be making all choses in action 
assignable. The same idea seems to pervade 
all the older reports. Now that the law per- 
mits such assignments to an almost unlimited 
extent, and allows the assignees to sue in 
their own names, this difficulty is obviated, 
if the instrument, which is claimed to work 
an assignment, contains words sufficient 
tuerefor. No set of words is necessary to 
effect an assignment, although there are cer- 


$ Chitty on Bills, 8, 11, 225, 229, n (8), and cases 
there cited. 
10 1 East, 104. 








tain words which are declared to be ‘‘proper, 
technical and operative.’’ Any other words 
which show the intent of the parties to make 
a complete transfer, will work an assignment. 
When a depositor draws a check on the bank, 
it is evidently his intention to transfer to the 
check-holder his interest in the deposit to the 
amount of the check. The words used, ‘‘pay 
to the order of,’’ ‘‘pay to bearer,’’ etc., are 
sufficient to show that intention. Moreover, 
it is undoubtedly the prevailing understand- 
ing in the business world that such is the 
case, and this general understanding will give 
to these words the significance which they 
may not inherently possess, if thereby no 
fundamental principle is violated. 

It was stated above that such assignment, 
if the correctness of the theory be conceded 
at all, could only be under certain restrictions. 
The agreement of the bank or banker, which 
forms a part of the contract of deposit, and 
which, it is claimed, passes with the check to 
the holder, is to pay such check if there are 
sufficient funds in its possession and under 
its control at the time of presentment and de- 
mand. This being a part of the contract, the 
bank can not be compelled to pay where pay- 
ment has been countermanded by the drawer 
before presentment by the holder; because 
such countermanding is, as far as the bank 
is concerned, equivalent to another disposi- 
tion of the money, which, having taken place 
before presentment of the check, takes pre- 
cedence of it; and whether the check-holder 
still has any interest in the fund, and to what 
extent, depends upon the question, whether 
the check works an assignment as against the 
drawer. 

A number of authorities, opposed to this 
view of the question, claim that in order to 
constitute an equitable assignment of money 
by means of an order, the order must direct 
the payment out of a particular fund, and 
not generally out of any money to be re- 
ceived.11. This is unquestionably the most 
serious objection to the assignment theory 
that can be advanced. Since it is however a 
technicality, and its disregard will work no 
injury to any one’s interests, but, on the con- 
trary, will protect the interests of one who 
is entitled to protection, it should not stand 


ll Phillips v. Stagg, 2 Edw. Ch. 108; Harrison vy. 
Williamson, Id. 430, and other cases cited, supra. 
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in the way of the adoption of such an equi- 
table doctrine. In equity an assignment will 
be valid whenever the thing assigned is capa- 
ble of identification. And it matters not 
whether it be in existence at the time of as- 
signment or not, a thing in possession, or 
only a future possibility or expectancy. ‘To 
make an assignment valid at law, the thing, 
which is the subject of it, must have actual 
or potential existence at the time of the grant 
or assignment. But courts of equity will 
support assignments, not only of choses in 
action and of contingent interests and ex- 
pectancies, but also of things which have no 
present actual or potential existence, but rest 
in mere probability ; not indeed as a present 
positive transfer operative in prasenti—tor 
that can only be of a thing in esse—but as a 
present contract, to take effect and attach as 
soon as the thing comes in esse.’’!2 So whether 
the fund drawn against be in the possession 
of the drawee at the time that the check is 
drawn, or is to be received subsequently, the 
fact that the check is drawn against the par- 
ticular bank or banker, is a sufficient particu- 
larization of the fund to work an assignment 
as soon as it comes into his possession. 

The authorities hold that the check does 
not work an assignment until it has been ac- 
cepted by the The effect of the 
acceptance is to change the primary liability 
from the drawer to the drawee. That liability 
is absolute, and not at all dependent upon 
the fact that he drawer 
in his possession wherewith to pay it.!°> The 
acceptance acts as an estoppel and bars the 
right of the drawee to plead a want of funds. 
If the drawing of the check does not work 
an assignment before, it will not after, ac- 
ceptance. The assignment proceeds, if at 
all, from the act of the drawer; it is his in- 
terests which are to be assigned, and the only 
effect that acceptance would have upon it, 
would be to make it binding upon the drawee 
in cases where his express or implied consent 
to such appropriation was not obtained pre- 
vious to the drawing of the draft. In the 
case of ordinary checks we have seen that 
such consent forms a part of the contract of 
deposit, and, it is claimed, runs with the 
vheck and is transferred to the holder of the 


drawee. 


has funds of the 


12 Story’s Eq. Jur., § 1040. 
18 Cowperthwaite v. Sheffield, supra. 





check. If the check is in any sense an as- 
signment, it is effectual without any further 
consent on the part of the bank. 

Second. Does the check work an assign- 
ment as against the drawer and his privies? 
If the check works an assignment as against 
the drawee, it must have the same effect as 
the and It 
being, however, sn equitable assignment, an” 


against drawer his privies. 4 
the thing assigned being identified simply as 
the indebtedness ot the drawee t» the drawer, 
it can only be enforced while the fund -etains 
Should the fund 
and 


the means of identification. 
be paid over to the drawer, 
mixed up wih, and undistinguishable from, 
the rest of his property, it loses its identity, 
and the check is deprived of its value as an 
assignment. 

Whether the check is such a complete as- 
signment of the drawer’s interest in the fund, 
so that the drawee would, after presentment 

f the check, pay the same to the drawer at 


become 


his peril, even if the check has been counter- 
manded before presentment and demand, has 
not been decided by any case coming under 
the writer’s notice. It is settled that he can 
refuse to honor the check; but the 
countermand of the drawer relieve him of all 
obligation to tne check-nolder, or place him 
in the position of a stake-holder, and compel 
him to hold the fund for the benefit of which- 
ever of the two proves himself ent:ztled 
thereto? It would be hard to expect the 
bank, in every case of countermanded checks, 
to hold the funds, and become party to every 
suit on them, by way of interpleader; and it 
is not likely that such would be the construc- 
tion of the law by those courts even which 
hold that the check has in all other respects 
the essential qualities of an equitable assign- 
Of course while the funds remain in 


does 


ment. 
the possession of the bank, they are subject 
to ordinary attachment by the check-holder. 

This subject is a very intricate one, and 
has been construed differently by the differ- 
ent courts, as may be seen from a perusal of 
the cases cited above. There are difficulties 
in the way of both theories wkich the writer 
does not pretend to have removed entirely. 
It is clear, however, to every mind, that the 
interests of commerce demand the construc- 


i4 See Row v. Dawson, Cowperthwaite v. Sheffield, 
supra. 






























































THE CENTRAL 





LAW JOURNAL. 








tion that the check-holder has the right to 
bring an action against the bank to enforce 
payment where there is no dispute as to the 
validity of the check. The courts hold that 
the drawing of a check is an appropriation of 
the fund by the drawer,!° and that he _an not 
honestly withdraw the funds, but should let 
them remain there untii called for.!® They 
decide thai the ch: ck-holder is entitled to the 
money ; that in conscience and morality, the 
bank is bound to pay him; now why should 
not the strong arm of the law be brought into 
requisition to exforce payment? The char- 
acter of a check is not incompatible with the 
theory of an assignment; there are no funda- 
mental principles violated in the application 
of such a theory; and the courts, in taking 
this position, would be applyixg in its broad- 
est sense that most equitable doctrine, ubi 
jus, ibi remedium. 


THE EIGHTEENTH AND NINETEENTH VOL- 
UMES OF THE AMERICAN DECISIONS.* 
The eighteenth and nineteenth volumes of the 

American Decisions just issued, cover respectively 

the years 1826-1830 and 1828-1829. ‘The cases re- 

reported in the eighteenth volume are from thir- 
teen States, and the following reports: 1 Stew. 

(Ala.), 7 Conn., 2 Blackf. (Ind.), 7 T. B. Mon. 

(Ky.), 7 Mart. (La.), 1 & 2H. & G. and 1] Bland, 

Ch. (Md.), 5 Halst. (N. J.),8 and 9 Cow. (N.Y.), 

2 Dev. L. & 1 Dev. Eq. (N.C.). 1 Rawle. (Pa.), 1 

aarp. (S. C.), 1 Vt. and 6 Rand. (Va). Those in 

the nineteenth are from fourteen States, and from 

2 Stew. (Ala.), 1,2and 3 J. J. Marsh. (Ky.), 8 

Mart. (La.), 6 Greenl. (Me.), 1 and 2 G. & J. 

(Md.), 7,8 and 9 Pick. (Mass.), 6 Halst. (N.J.), 

1 Paige, Ch. and1 & 2 Wend. (N. Y.), 4 Ohio, 2 

Rawle. (Pa.), 1 R. 1.,1 Bailey (S. C.),2 Vt. and 

1 Leigh (Va). The notes of the learned editor 

are scattered through both volumes, and are fully 

up to the mark of the previous ones. 

In the eighteenth volume we find the following 
eases: After submission of all demands to arbi- 
trators and a final award, one of the parties cannot 
be relieved as to aclaim which he forgot to lay be- 
fore them. McJimsey v. Traverse, 1 Stew. 244. 
Wanton destruction of property by persons re- 
moving obstructions from a highway is a trespass 
for which they are liable to an action. Beard 


‘ 15 Morrison v. McCartney, 30 Mo. 138; Chouteau v, 
Rowse, 56 Mo. 67. 

164 Yerg. 210. 

*The American Decisions, containing all the cases of 
general value and authority in the courts of the several 
States, from the earliest issue of the State Reports to the 
year 1869. Compiled and annotated by A. C. Free- 
man. Vols. 18,19. San Francisco: A. L. Bancroft & Co. 
1880. 





v. French, 7 Conn. 125. A general clause in a will, 
directing all ‘just debts’’ of the testator to be 
paid, will not revive a barred debt. Peck v. Bots- 


Jord, 7 Conn. 172. Making an award is a judicial 


uct, and if done on Sunday is void. Story v. El- 
lioit, 8 Cow. 27. In State v. Leach, 7 Conn. 452, it 
was held that a prisoner confined in jail under a 
void warrant, might properly liberate himself by 
breaking out, and that the escape of other prisoners 
in consequence thereof, did not render him guilty 
of any crime. Mayor v. Morgan,7 Mart. 1, holds 
that a mandamus will not lie to compel a city 
council to admit a member whom they do not 
think duly elected. In State v. Guild, 5 Halst. 163, 
a boy twelve years and nine months of age was 
conv ected of murder. Inthe Supreme Court his 
youth was urged as an objection to the infliction 
of capital punishment in his case, but the judg- 
ment was aflirmed and he was executed. In Rust 
v. Gott, 9 Cow. 169, after an election was over, 
but before the result had been declared, a wager 
was made on the result. It was contended that, 
being on a past election, it could not influence 
voters, and therefore was not within the earher 
eases in which wagers on elections had been 
held void because contrary to public policy. Brt 
the court refused to draw a distinction between 


. the cases, Woodworth, J., saying: ‘The question 


here is between the winner and the stake-holder. 
The event has taken place, and the stake-holder is 
entitled to defend himself on the same ground 
that might be taken by the losing party, had the 
action been against him. Is a wager of this kind 
recoverable? It is conceded that some wagers 
form the proper ground of action, although courts 
have generally expressed regret that the law has 
so been settled in any case. ‘There are wagers of 
a different class which can not be supported, and 
among that number may be reckoned such as are 
contrary to the principles of morality or sound 
policy. Jones v. Randall, and Da Costa v. Jones, 
Cowper, 37, 729. The wager in this case falls 
within the latter description; for, although it does 
not possess one prominent feature which dqistin- 
guished the case of Bunn v. Riker, 4 Johns. 426, (1 
allude to the fact that the bet was laid on the last 
day of election, and one of the parties had not 
then voted), yet enough remains which the prin- 
ciples of sound policy forbid the court to sanction. 
The wager is: That De Witt Clinton had been 
elected governor. By the act regarding elec- 
tions, (Sess. 45, c. 250), it is declared that all 
questions that may arise in the canvass estimate 
or calculation of the votes given at any election, 
shall be decided by the opinion of the majority of 
persons composing the board, who shall deter- 
mine conformably to the certified copies returned 
by the clerks of counties, the person duiy elected, 
and cause to be delivered a certificate of their de- 
termination. If the question is afterwards to be 
litigated in a court of law, I apprehend the cer- 
tificate would only be prima facie evidence, and 
that it would be competent to go into evidence to 
show that the canvass was not correct or was ille- 
gal. Thus a jury may find that the governor de- 
clared to have been elected had not been duly 
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elected; but that another person is the legal gov- 


ernor by ‘a majority of votes. Such decision 
would not affect, the exercise of the powers of 
governor by the person holding the certificate; 
but its manifest tendency would be te excite dis- 
content and possibly disturbances among the 
people, to alienate their attachment from an in- 
cumbent chosen by a minority, and withhold con- 
fidence so essentially necessary in a government 
resting on public opinion. We may suppose a 
case where it is alleged that a certificate was ob- 
tained by bribery. The questien being as to the 
validity of the election of the chief magistrate. 
evidence might be offered to prove the fact, and 
thus implicate third persons, not parties to the 
suit, who may or may not know that any such 
question is pending. We are then called on to 
decide whether an idle wager which might draw 
into discussion matters of great public interest, 
the direct tendency of which is to open the door 
of collusion between different departments of the 
government, to impair public confidence and 
agitate the eommunity without producing any 
salutary effect, ought not to be considered as 
against sound poiicy. I have no difficulty in 
answering this question in the affirmative.” 

In the nineteenth volume we note a number of 
interesting decisiens, from which we select but 
afew: In Craig v. Durrett, 1J. J. Marsh. 366, it 
is suid that a jury may, from their knowledge of 
the business of society and the value of labor, 
in an action for work and labor, find a verdict for 
the price of the work done, notwithstanding there 
is no evidence of the worth of labor at the time 
and place the work was performed. Hawks v. 
Baker, 6 Greenif. 72, holds that the testimony 
of a witness, who by mistake was not sworn, 
is whol'y illegal and inadmissible, although at the 
time of giving his testimony he thought he had 
been duly sworn. In Cottle v. Cottle, 6 Greenlf. 
140, where a party to the action during the term 
of court, but previous to the trial, took one of the 
jurors in his sleigh several miles to the house of 
a friend where he was hospitably entertained, the 
verdict was for this cause set aside. In State vr. 
Smith, 1 Bailey, 283, it was held that the governor 
may annex toa pardon a condition that the per- 
son pardoned shall leave the State and never re- 
turn to it; and if he violate the terms of the 
pardon, he will be remitted to his former sentence 
even though it deprive him of his life. In Salling 
v. McKinney, 1 Leigh. 42, it was ruled that farm- 
ing the office of sheriff tea deputy, who was to dis- 
charge all the duties of the office and receive all 
the emoluments in consideration of a gross sum 
paid to the sheriff, was not prohibited in Virginia. 
In Com. v. Wing, 9 Pick. 9, it was ruled that dis- 
charging a gun at wild fowl, with knowledge and 
warning that the report would injuriously affect 
the health of a sick person in the neighborhood, 
was 4n indictable offense. In Com. v. Chace, 9 
Pick. 15, the status of pigeons in the criminal law 
is thus stated by Parker, C. J.: *:It is held in all 
the authorities that doves are fere nature, and as 
such are not subjects of larceny except when in 
the care and custody of the owner, as when in a 





dovecote or pigeon-house, or when in the nest 
before they are able to fly. If, when thus under 
the care of the owner, they are taken furtively, it 
is larceny. The reason of this principle is that it 
is difficult to distinguish them from other fowl] of 
the same species. They often take a flight and 
mix in large flocks with the doves of other per- 
sons and are free tenants of the air except when 
impelled by hunger or habit or the preduction o1 
preservation of their young, they seek the shelter 
prepared for them by the owner. Perhaps when 
feeding on the grounds of the proprietor or rest- 
ing on his barn or other buildings, if killed by a 
stranger, the ewner may have trespass; and if the 
purpose be to consume them as food and they are 
killed, or caught, or carried away from the in- 
closure of the owner, the act would be larceny. 
But in this case there is no evidence of the situa- 
tion they were in when killed, whether in the 
flight a mile from the grounds of the owner, or 
mingled with the doves of other persons enjoying 
their natural liberty. Without such evidence the 
act of killing them, though for this purpose of 
using them as food, is not felonious. Thereforea 
new trial is granted.” 





EVIDENCE—WANT OF RELIGIOUS BELIEF 
IN WITNESS. 


ARND v. AMMLING. 


Court of Appeals of Maryland, October Term, 1879. 


The mode of proceeding to ascertain the competency 
of a witness is discretionary with the court. Therefore, 
a witness objected to on the ground of want of religious 
belief, may be examined on the roir dire before evidence 
of witnessés to sustain the objection has been heard, 


Bowlk, J., delivered the opinion of the court: 

The appellee sued the appellants in the Court 
of Common Pleas of Baltimore City in an action 
sounding in damages for carelessness and negli- 
gence of the appellants in preparing to construct 
and constructing a house of the appellants ad- 
joining the house of the appellees, whereby the 
lives of the appellee and family were endangered ; 
andin a second count for damages done to the 
house of appellee, whereby the house was much 
injured, and the appellee sustained great loss, 
etc. Issues were joined upon general and special 
pleas, the forms of which are not invoived in this 
appeal or material to the questions presented by 
the bill of exceptions. 

The appellee, to sustain the issues on his part, 
offered as a witness a person to whose compe- 
tency the defendants objected for want of re- 
ligious faith. In the language of the bill of ex- 
ceptions, **because the said witness did not believe 
in God, and that under his dispensation, he, the 
said witness, would be morally acceuntable for 
his actions, and be rewarded or punished there- 
for either in this world or the world to come,” 
and offered to prove by witnesses that about one 
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year previous, the witness objected to, had so ex- 
pressed himself to them and to several others in 
their presence on two or three different occasions. 
The court, before hearing said witness, allowed 
the appellee’s witness to be sworn unon his voir 
dire, and inquired of him whether or not he be- 
lieved in God, and that under his dispensation, 
he, the said witness, would be held morally ac- 
countable for his acts and punished or rewarded 
therefor either in this world or in the world to 
come; and the said witness having answered 
affirmatively, the court below offered to allow the 
defendants to produce any testimony to contra- 
dict that of the appellee’s witness, which the ap- 
pellant’s counsel declined to do; whereupon the 
appellee’s witness was sworn to testify in the 
case, to which the appellants objected, and their 
Objection being overruled, prayed leave to ex- 
cept. 

The point raised by this bill of exceptions is 
both novel and interesting in this State, as no de- 
cision of this court has been cited by the counsel 
on either side, and itis presumed none exists. 
Two questions are involved in this exception: 1. 
Whether the witness objected to should have been 
sworn and examined at all. 2. If examined, 
whether he should not have been examined in 
reply to the testimony impeaching his compe- 
tency, and not before. The general rule regulat- 
ing the mode of ascertaining and determining the 
competency of witnesses objected to on account 
of ‘‘insensibility to the obligations of an oath 
from defect of religious sentiment and belief,” 
is prescribed with great precision by the element- 
ary writers and more recent authors on the law 
of evidence. Mr. Greenleaf, (vol. 1, ch. 2, sec. 
370,) treating of the competency of witnesses, 
says: ‘The burden of proof is not on the party 
adducing the witness to prove that he isa be- 
liever, but on the objecting party to prove that 
heisnot. * * * The ordinary mode of show- 
ing this is by evidence of his declaration pre- 
viously made to others—the person himself not 
being interrogated—for the object of interrogat- 
ing a witness in these cases, before he is sworn, is 
not to obtain knowledge of the facts, but to ascer- 
tain from his answers the extent of his capacity, 
and whether he has sufficient understanding to be 
sworn.’’ Ina very elaborate note to this section, 
the cases of modern date, both English and 
American, are collected and summarized in part 
as follows: The witness himself is never ques- 
tioned, in modern practice, as to his religious 
belief, though formerly .it was otherwise. 1 
Swift’s Dig., 739; 5 Mason, 19 Amer. Jour., vol. 
4, page 79, note. It is not allowed after he has 
been sworn. The Queen’s Case,2 B. & B. 284. 
* * * * The old cases in which the witness 
himself was questioned as to his belief have on 
this point been overruled. Note 1, section 370, 
Greenleaf’s Ev., part 3, vol. 1; vide also 1 
Whart. Crim. Law, sections 796, 798, and notes. 

Taylor, in his work on Evidence, treats very 
briefly on the subject of defect of religious faith. 
After citing Greenleaf for the general proposition, 
that defect of religious belief is never presumed, 





and the burthen of proof is on the objecting par- 
ty, he remarks: ‘*One mode, and perhaps the least 
objectionable mode of proving that a witness is 
incompetent to take an oath on the ground of 
want of religious belief, is by furnishing evidence 
of his atheistical declarations previously made to 
others; but the witness may himself be interro- 
gated on the subject, either before he is sworn 
upon the voir dire, or even, as it would seem, af- 
ter having been sworn in the cause.’’ 2 Taylor on 
Ev., p. 170 and 2 Id. 1250. Eminent writers con- 
cur in the general rule as to the best mode of as- 
certaining the competency of a witness objected 
to for want of religious belief, but differ as to the 
exception. It is the province and duty of the 
judge to decide all questions respecting the ad- 
missibility of the evidence. This admissi- 
bility depends often upon a disputed fact, 
which it is for the judge alone to determine. 
The judge decides whether there is prima facie 
any reason for presenting it all to the jury, and 
his decision on this point, if erroneous, may be 
reviewed by the court above. In all these cases, 
however, after the evidence has been finally ad- 
mitted, its credibility and weight are entirely 
questions for the jury, who are at liberty to con- 
sider all the circumstances of the case, including 
those already proved before the judge, and to give 
the evidence only such credit as upon the whole 
they may think it deserves. Taylor on Ey., p. 33, 
vol. 1, sec. 22. The inquiry into the competency 
of the witness being preliminary and not final, 
conducted by the court to ascertain the condition 
of the witness’ mind in a matter of creed, the 
mode of proceeding was discretionary with the 
judge, if not contrary to law. According to the 
presumption of law the witness was competent to 
be sworn, and having purged himself by his oath 
of the imputation of infidelity, the judge offered 
to allow the defendants to produce any testimony 
to contradict the witness. There was in this 
course of examination a departure from what is 
said by the elementary writers and the more re- 
cent decisions elsewhere to be the most approved 
modern method; yet it does not appear to bea 
substantial error—one by which the defendants 
were injured—inasmuch as they were offered an 
opportunity to produce contradictory evidence, 
which they declined. Volenti non fit injuria. 
There was no exclusion of evidence offered by the 
defendants; they were offered the largest latitude 
to contradict or impeach the witness sworn, which 
they declined to accept, and stood upon a point 
of order or legal etiquette in practice. There are 
occasions in which the order of testimony is of 
essential importance, and others in which liberal 
discretion must be allowed the judge. In this 
case we think no injury has been inflicted on the 
appellant by the ruling on this exception. 
Judgment affirmed. 
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DEEDS — CONDITIONS RESTRAINING 
ALIENATION AND _ LIABILITY FOR 
DEBTS VOID. 





McCLEARY v. ELLIS. 





Supreme Court of Iowa, September, 1880. 


Land was conveyed by A to B for his life, and, after 
B’ death to B’s childreh, if he left any, otherwise toC. 
The deed provided that the land should not be con- 
veyed by B, or sold for his debts. Held, that these con- 
ditions were void. 


Action by plaintiff, John McCleary, against one 
of the defendants, as sheriff, who had sold, under 
execution against plaintiff, plaintiffs interest in 
certain land conveyed to him by his father, to re- 
strain such defendant from executing to the pur- 
chaser at the sale, another defendant, a sheriff’s 
deed. Plaintiff claimed in his petition that by a 
condition in his father’s deed to him, the land 
could not be alienated and was not liable to be 
sold for his debts. ‘lo the petition defendants 
demurred, but the purchaser offered to release 
from the operation of the sale the homestead to 
which plaintiff was entitled by law. The court 
b2low sustained the demurrer, from which plaint- 
iff appealed. 

The deed to plaintiff reads as follows: ‘*Know 
all men by these presents: That I, Alvam Mc- 
Cleary, of the County of Louisa, of the State of 
Iowa, do give my son John McCleary, all my in- 
terest in the following lands: * * * * To 
have the above-described lands his lifetime and 
to go to his children at his death; but if he dies 
without children, then the above-described land 
to go to his brother, George McCleary, and at his 
death to go to his brother's children—that is, 
George McCleary’s children; but if George dies 
without children, it is to go to his sister’s children. 
It is expressly understood that he shall not part 
with it, nor sell it, nor shall any person sell it for 
him, orfor any debts whatsoever.’’ The deed de- 
scribed 190 acres. 

Hoffman, Pickler & Brown, for appellant; Tat- 
lock & Wilson, for appellee. 

Day, J., delivered the opinion of the court: 

From an examination of the deed of Alvam 
McCleary, it is evident that it conveyed a fee- 
simple estate. The conveyance is of a life estate 
to John McCleary, the remainder to his children; 
but if he should die without children, to his 
brother George and his children, and if George 
should die without children, the remainder to his 
sister’s children. The conveyance is of a life 
estate and a vested remainder in fee. 4 Kent's 
Com. 203. No reversionary interest is retained 
in the grantor. He has disposed of his entire 
estate in fee. The disposition of the estate is to 
the beneficiary direct, without the intervention of 
trustees. 

The question in this case is, can the grantor of 
the fee impose restraints upon alienation? Lit- 
tleton, in section 360, states the doctrine upon this 
subject as follows: “Ifa feoffment be made 
upoa the condition that the feoffer shall not alien 





the land to any one, this condition is void; be- 
cause when a man is enfeoffed of lands or tene- 
ments, he hath power to alien them to any person 


by the law. For if such condition should be 
good, then the condition should oust him of all 
the power which the law gives him, which should 
be against reason, and therefore such a condition 
is void.’’ Commenting upon this Lord Coke says: 
** And the like law is of a devise in fee, upon con- 
dition that the devisee shall not alien, the condi- 
tion is void; and so it is of a grant, release, con- 
firmation, or any other conveyance whereby a fee 
simple doth pass. For it is absurd and repugnant 
to reason that he that hath no possibility to have 
the land revert to him should restrain his feoffee 
in fee simple of atl power to alien. And so it is 
if a man be possessed of a lease for years, or of a 
horse, or any other chattel, real or personal. and 
give or sell his whole interest and property 
therein upon condition that the donee or vendee 
shall not alien the same, the same is void; because 
his whole interest and property is out of him, so 
as he hath no possibility of a revester, and it is 
against trade and traffic, and bargaining and con- 
tracting between man and man; and it is within 
the reason of our author that it should ouster him 
of all power given to him.’’ Coke Litt. 223a. 
The case of Mandelbaum vy. McDonnell, 29 
Mich. 78, contains a very elaborate and exhaustive 
consideration of this question. In that case a de- 
vise for life was made to the widow of the testa- 
tor. remainder in fee to his sons and grandson, 
with a restriction upon alienation during the life 
of the widow, if she remained unmarried, and 
until the grandson, who was then four years old, 
should attain the age of twenty-five. The re- 
striction upon the right of alienation was held 
void. In announcing the opinion of the court, 
Christiancy, J., employs this language: ‘If there 
is any English decision since the statute quia emp- 
tores, where the point was involved, in which it 
yas held competent for a feo‘fer, grantor or de- 
visor of a vested estate in fee simplc, whether in 
remainder or possession, by any condition or re- 
striction in the instrument creating it, to suspend 
all power of the feoffee, grantee or devisee, other- 
wise competent to sell, for a single day, I have 
not been able to find it, and the able counsel for 
the defendants, whose research nothing of this 
kind is likely to escape, seem to have been equally 
unsuccessful.’’ And further: ‘*We are entirely 
satisfied there has never beena time since the 
statute quia emptores, when a restriction in a con- 
veyance of a vested estate, in fee simple, in pos- 
session, or remainder, against selling fora par- 
ticular period of time, was valid by the common 
law; and we think it would be unwise and injuri- 
ous to admit into the law the principle contended 
for by the defendant’s counsel, that such restric- 
tions should be held valid it imposed only for a 
reasonable time.’’ ‘‘It is safe to say that every 
estate depending upon such a question would, by 
the very fact of sucha question existing, lose a 
large share of its market value. Who can say 
whether the time is reasonable until the question 
has been settled in the court of last resort? And 
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upon what standard of certainty can the court de- 
cidc it? Or depending, as it must, upon all the 
peculiar facts and circumstances of each particu- 
lar case, is the question to be submitted to a jury? 
The only safe rule of decision is to hold,as I 
understand the common law for ages to have 
been, that a condition or restriction which would 
suspend all power of alienation for a single day, 
is inconsistent with the estate granted, unreason- 
able and void.”’ 

For another case containing a most exhaustive 
consideration of this question, see De Peyster v. 
Michael, 6 N. Y. 467. In this case, after a very 
full review of the authorities, upon page 497, it is 
said: ‘Upon the highest legal authority, there- 
fore, it may be affirmed that in a fee-simple grant 
of land a condition that the grantee shall not 
alien, or that he shall pay a sum of money to the 
grantor upon alienation, is void, upon the ground 
that it is repugnant to the estate granted.” 

In Bradley vy. Bixote,3 Ves. Jr., itis said: ‘I 
have looked into the cases that have been men- 
tioned, and find it laid down as arule, long ago 
established, that where there is a gift with a cen- 
dition inconsistent with and repugnant to such 
gift, the condition is wholly void. A condition 
that the tenant in fee shall not alien is repug- 
nant.”’ See, also, Brandon y. Robinson, 18 Ves. 
Jr. 429; McCullough vy. Gillmore, 11 Pa. St. 370. 

In Walter v. Vincent, 18 Penn. 369, a testator 
devised to his daughter and to her legal heirs for- 
ever certain real estate, with the express consid- 
eration that she should ‘‘not alien or dispose of 
the same, or join with her husband in any deed 
for the conveyance thereof during her natural 
life.”’ The court held the consideration void, and 
that a fee-simple estate was devised, and say: ‘It 
makes no difference that the testator has express- 
ly withheld one of the rights essential to a fee 
simple; for the law does not allow an estate to be 
granted to a man and his heirs with a restraint on 
alienation, and frustrates the most clear inten- 
tion to impose such a restraint; just as it allowed 
alienation of an estate entail, though a contrary 
intent is manifest, And it would be exceedingly 
improper, in any court, in construing a devise to 
a man and his heirs, to give effect to the restraint 

pon the alienation by changing the character of 
th estate to a life estate, with a remainder an- 
uexed to it, or with an executory devise over.” 
In Hall v. Tufts, 18 Pick. 455, testator devised 
certain real estate ‘‘to his wife for her life, and 
the remainder of the estate, whether real or per- 
sonal, in possession or reversion, to his five 
children, to be equally divided among them or 
their heirs, respectively; always intending and 
meaning that none of his children shall dispose of 
their part of the real estate in reversion before it 
is legally assigned to them.’’ It was held that 
the children took a vested remainder in the real 
estate given to the wife for her life, and that the 
clause restraining them from aliening the same 
before the expiration of the life estate was void. 

The case of Blackstone Bank v. Davis, 21 Pick. 
42,is exactly in point. In that case one Davis de- 
vised to his son the use of a farm of 120 acres, 








with a provision that the land should not be sub- 


ject or liable to conveyance or attachment. The- 


plaintiffs recovered a judgment against the de- 
visee, and levied an execution upon the premises 
as upon the land held by the defendant in fee. 
The court say: ‘‘By the devise of the profits, 
use or occupation of the land, the land itself is 
devised. Whether the defendant took an estate 
in fee or for life only is a question not material in 
the present case. The sole question is whether 
the estate in his hands was liable to attachment, 
and to be taken in execution as his property. The 
plaintiffs claim title under the levy of an execu- 
tien against the defendant, and their title is valid 
if the estate was liable to be so taken. That it 
was so liable, notwithstanding the proviso or con- 
dition in the will, the court cannot entertain a 
doubt. 

The appellant cites and relies solely upon 
Nichols v. Eaton, 91 U. S. 716, 3 Cent. L. J. 38. 
In that case the testator devised her real estate to 
trustees upon trusts to pay the rents, profits and 
interest to her four children, with a proviso that 
if any of her sons should alienate or dispose of the 
income, or if by means of bankruptcy or insoly- 
ency, or any other means, said income could not 
be personally enjoyed by them respectively, but 
would become vested in or payable to some other 
person, then the trust in said will concern- 
ing so much thereof as would so vest, should 
immediately cease and determine. The case 
differs from the present one in two es- 
sential and controlling particulars— First, the 
estate was devised to trustees, and never vested 
in the beneficiaries; second, the enjoyment of the 
benefits of the devise was made to depend upon 
acondition. We have no hesitancy in holding, in 
view of the authorities above quoted, and others 
that might be referred to, that the conditions in 
this deed against alienage and liability for debts 
are void. 

It is insisted, however, that whatever view may 
be taken of the foregoing question, still the de- 
murrer should have been overruled, because the 
petition alleges that a part of the land was the 
homestead of the plaintiff and his family, and 
the execution and return notice of sale, and sher- 
iff’s certificate, all show that no part of the land 
was set [apart to plaintiff as a homestead, as by 
statute required, but that the whole 130 acres 
were sold in,a lump and bought by the defendant. 
It is insisted this renders the sale absolutely void 
under Linscott v. Lamart, 46 Iowa, 312, and White 
v. Rouly, Id. 680. The petition, we think, does 
not base the plaintiff's right to relief upon the 
ground [that a portion of the premises was his 
homestead, and not set apart to him as prescribed 
in the statute. The petition does not allege that 
a portion of the land is plaintiff's homestead, but 
incidentally it is alleged that he has gone into 
possession of the whole real estate, and occupied 
the same, which embraced 130 acres as his home- 
stead. 

It is not alleged when he took possession, nor 
does it appear when the debt was contracted. 
For aught that the petition shows, the homestead 
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was liable for this debt. 
in the petition that it was not set off to the plaint- 
iff, nor that the other property was not first ex- 
hausted. The ground upon which relief is asked, 
is that the plaintiff owned no interest in the land 


No complaint was made 


subject to execution. 

ly sustained. 
Inasmuch as the defendant offered to release 

from the operation of the sheriff’s sale the home- 

stead of the plaintiffs, they may, if they are so 

advised, have a decree granting them that relief. 
Affirmed. 


The demurrer was proper- 





WHAT CONSTITUTES A LIFE INSURANCE 





COMPANY — MUTUAL BENEFIT SOCI- 
STIES. 
STATE v. MERCHANTS EXCHANGE MUTUAL 





BENEVOLENT SOCIETY. 





upreme Court of Misseuri, November, 1880. 


The association known as the “Merchants Exchange 
Mutual Benevolent Society of St. Louis,’ held to be an 
insurance company, and within the laws of Missouri 
concerning life insurance, and held, further, not to be 
exempted by the legislation of this State from the obli- 
gation to comply with the general insurance laws, 


NAPTON, J., delivered the opinion of the court: 

Two points arise in this case, both of which 
have been fully discussed at the bar. The first 
question is whether this company or corporation, 
defendant, is doing, and authorized by its consti- 
tution to do, an insurance business; and the second 
point is based upon an assumption that, though it 
may be so authorized and so employed, it is still 
not within the statute laws in regard to insurance 
companies, but expressly exempted by the legis- 
lature from any such obligation to comply with 
the general law on the subject of insurance. 

The first question seems to be of easy solution, 
whether regarded in reference to the definitions 
of insurance adopted in the text books, or to spe- 
cific judicial decisions. The origin of life insur- 
ance, as we are told by all writers on the subject, 
is traceable to benevolent motives. The object 
was to secure to the family of a person who was 
dependent on a salary or other income which 
ceased with his life, support upon the death of 
the insured by a small ecntribution of the annual 
income, and this, it is apparent, was a laudable 
and benevolent object. In France, we are told, 
life insurance was inearly times prohibited, on the 
ground that it might operate as an incentive to 
those who would benefit by the termination of 
life to hasten such termination; but in England 
it was adopted by the judiciary long before its 
sanction by Parliament, upon an assumption, not 
unusual with those islanders, of a superiority in 
popular morals over their Continental neighbors; 
and in this country it followed the common law 
of England into such States as adopted that sys- 
tem, but has been so entirely regulated by special 
legislation here, and probably in all other 











States, that any reference to its original charac- 
ter becomes unnecessary. 

‘The definition given by Bunyon, an English 
writer on this subject, is probably as complete as 
any to be found in the text-books. He defines 
life insurance to be ‘that in which one party 
agrees to pay a given sum upon the happening 
ofa particular event contingent upon the duration 
of human life, in consideration of the immediate 
payment of a smaller sum, or certain equivalent 
periodical payments, by another.’’ The Supreme 
Court of Massachusetts defined it to be *‘a con- 
tract by which one party promises to make a cer- 
tain payment upon the destruction or injury of 
something in which the other party has an inter- 
est, whatever may be the terms of payment of the 
consideration or the mode of estimating or secur- 
ing payment of the sum to be assured in case of 
loss.*’ This definition of the Massachusetts eourt 
was given ina case in which the facts were iden- 
tical, substantially, with the one we now have un- 
der consideration. The only question in that case 
was, whether the charter of a company called the 
Connecticut Mutual Benefit Company, was, in ef- 
fect, a life insurance corporation. The name of 
the company was the Connecticut Mutual Benefit 
Company, and its constitution recited its object 
to be mutual benefit and relief in case of death as 
hereinafter set forth. The affairs of the company 
were intrusted to a board of directors, and its of- 
ficers were a president, secretary, treasurer, etc. 
The funds of the company were raised by admis- 
sion fees of members and assessments, as pre- 
scribed im the by-laws. The rate of fees was 
fixed according to certain enumerated classes, 
and those who paid the largest premiums were en- 
titled to a proportionate increase of dividends. 
In the case we have under consideration the title 
of the corporation is **Merchants’ Exchange Mu- 
tual Benevolent Society of St. Louis,”’ the words 
‘“‘mutual benefit’? being exchanged for ‘*mutual 
benevolent.’’ The object stated in the constitution 
of the society is: **To give financial aid to the 
widows and children of deceased members, or to 
such uses and purposes as such member shall by 
his last will and testament direct.” The election of 
nine trustees was provided for,and appointment of 
the necessary officers, of president, secretary and 
treasurer. The funds were reised by initiation fees, 


; and classes were arranged as in the Connecticut 


charter; in short, it is impossible to see any 
material differenee in the two schemes. The 
opinion of the court was that the corporation or 
association was an insurance company, and came 
within the meaning of the Massachusetts statute. 
I am not satisfied that I could express the views 
of this court on the first point in the present case 
ina more condensed, comprehensive or pointed 
form than will be done by simply employing the 
language of the Massachusetts Supreme Court: 
“The contract made between the Connecticut 
Mutual Benefit Company,” says Judge Gray, who 
delivered the opinion of the court, “and each of 
its members, by the certificates of membership 
issued according to its charter, does not differ ip 
any essential particular of form or substance from 
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an ordinary policy of life insurance. The subject 
insured is the life of the member. The risk 
insured is death from any cause not except- 
ed in the terms of the contract. The as- 
sured pays a sum fixed by the directors, and 
not exceeding $10 at the inception of the 
contract, and assessments of $2 each annually, 
and of $l each upon the death of any member 
of the division to which he belongs, during the 
continuance of the risk. In case of the death of 
the assured by a peril insured against, the company 
absolutely promises to pay to his representatives, 
in sixty days after receiving satisfactory notice 
and proof of his death, as many dollars as there 
are members in the same division, the number of 
which is limited to 5,000. The payment of this sum 
is subject to no contingency but the insolvency of 
the corporation. The means of paying it are deriv- 
ed from the assessments collected upon his death 
from other members, from the money received 
upon issuing other certificates of membership, 
which the by-laws declare may, after payment of 
expenses, be used to cover losses caused by the 
delinquencies of members, and from the guaranty 
fund of $100,000, established by the corporation 
under its charter. This is not the less a contract 
of mutual insurance upon the life of the assured 
because the amount to be paid by the corporation 
is nota gross sum, but a sum graduated by the 
number of members holding similar contracts, 
nor because a portion of the premiums is to be 
paid upon the uncertain periods of the deaths of 
such members, nor because in case of non-pay- 
ment of assessments by any member, the contract 
provides no means of enforcing payment thereof, 
but merely declares the contract to be at an end, 
and all monies previously paid by the assured, 
and all dividends and credits accrued to him to 
be forfeited to the company.’’ 105 Mass. 149. 
The fact offered to be proved by the defendant, 
that the object of the organization was benevo- 
lent, and not speculative, has no bearing upon 
the nature and effect of the business conducted 
and the contract made by the corporation. In 
the constitution of the present society.it is true 
that no guarantee bond of $100,000 is provided 
for, but by reference to article 15 of the by-laws 
it will be seen that a similar fund, though called 
by a different name, is provided for. That article 
is as follows: ‘Article 15. The entrance or in- 
itiation fee shall belong to and be invested asa 
permanent fund, each of the classes being kept 
separate on the books of the society: Provided 
that the board of trustees are authorized to em- 
ploy, from time to time, as they in their discretion 
may deem best, one or more persons to act as 
solicitors for the purpose of obtaining members 
to this society, and to pay such solicitor for his 
services out of the permanent fund, not to exceed 
the sum of $1 for each member so obtained. The 
interest on the permanent fund, with the amount 
assessed against each member on the death of a 
fellow-member, together with all gifts or income 
received by the society, shall be placed to the 
credit of the contingent fund and used for ad- 
vances for members, in anticipating their dues 





on the death of a fellow-member, defraying the 
current expenses of the society, as may be di- 
rected by the board of trustees; but if at any 
time the contingent fund shall exceed the wants 
of the society for the purpose named, the trustees 
shall order the same to be invested in bonds.” 
This opinion of the Supreme Court of Massa- 
chusetts, if it be a sound one, would seem to be 
quite conclusive on the first point discussed in 
this case, but as the opposite view has been main- 
tained with much confidence in the argument of 
counsel for the defendant, it may be proper to 
show by the decisions of other courts that it has 
been generally acquiesced in, indeed, I may say, 
uniformly adopted where there were no legisla- 
tive enactments requiring a contrary construction. 
The case of Schunck v. Gegenseitiger Wittwen und 
Waisen Fond, 44 Wis. 370, is merely an assumption 
on the part of counsel on both sides, in which the 
court concurred, that the corporation defendant 
was a mutual insurance company. The name as 
translated from the German was the Mutual 
Widows’ and Orphans’ Fund. It wasa corporation 
organized and acting by the authority of the 
Grand Lodge of the United Ancient Order of 
Druids. The grand lodge consisted of repre- 
sentatives from the several groves which, to- 
gether with the association, were under the 
jurisdiction of the grand lodge, and the court de- 
clared that the defendant ‘‘was obviously organized 
to secure the ends or serve the purposes of a 
mutual life insurance company.”’ The description 
given by the court of the character and operations 
of this company, with unimportant changes as to 
details, would apply to the corporation defendant 
here. ‘*Among the provisions of the constitution 
and by-laws adopted for its management,” says 
Cole, J., ‘tis one which provides that, on the 
death of a member in good standing, there shall 
be paid to his surviving widow or heirs the sum 
of}$800 as life insurance. The funds under the con- 
trol of the defendant are made up chiefly of dues 
paid by members on admission into the order, 
and assessments levied upon and paid by the 
members on the death of a brother. The man- 
aging autlfority of the defendant is termed a di- 
rectory, which is chosen by the groves from their 
members, each grove that has not more than sey- 
enty-five members being entitled to one member 
in the directory and to an additional member for 
each additional seventy-five or fraction exceeding 
one-half that number. This directory conducts 
the whole management of the defendant, fixes the 
amount of the assessment to be paid by the mem- 
bers on notice of the death of a brother, issues 
through its corresponding secretary to all the 
groves a demand of payment of such assessments, 
and also determines whether the claims of the 
survivors of the deceased are just. Every mem- 
ber of a grove is obliged to contribute to the fund 
by paying his admisson fee and assessments, and 
is entitled to participate in its benefits. The ad- 
mission fees and assessments are paid by the 
members to their respective groves, the groves 
paying over all dues to the directory.”’ The point 
decided in the case has no connection with the 
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present question under consideration, but it is an 
answer to the position taken in this case, and 
somewhat urged in argument <hat there was no 
contract provided for by the constitution and by- 
laws of the present society; that the officers were 
merely collecting agents and their performance 
of such voluntary duties could not be enforced. 
The court held that the groves were a part of the 
machinery of the corporation for collecting as- 
sessments, and were as mucii agents of the cor- 
poration as of the members paying, and their 
neglect to pay over the money collected could not 
affect the representatives of the deceased mem- 
ber, but that the corporation was liable, and 
judgment was accordingly given against it. 

In Erdman y. Mutual Insurance Co. of the Order 
of Hermans’ Sons, of Wisconsin, Id. 876, the title 
of the company sufficiently indicates its character. 
But the machinery for collection and contribution 
and distribution seems to have been essentially 
the same as in the case just referred to. In Diet- 
rich vy. Madison Relief Association, 45 Wis. 79, 
we have another corporation of the same class 
and managed in the same way. No question was 
made as to its being a mutual life insurance com- 
peny. In a recent case in Kentucky (Kentucky 
Masonic Ins. Co. y.{Miller, 13 Bush. 489), the same 
doetrine is recognized without question. 

So in Masons’ Benevolent Society v. Winthrop, 
85 Ill. 537, there was no question raised as to the 
corporation being an insurance company, but the 
Statement of the case shows no essential differ- 
ence between it and the benevolent society which 
is defendant here. The covenant which was sued 
on consisted of a promise or agreement by the 
society to pay to the wiie of the deceased mem- 
ber, on satisfactory proof of his death, a certain 
sum of money, depending on the class of which 
he was a member. The court say the organiza- 
tion is a kind of mutual benefit association, man- 
aged by a directory, and the expenses and losses 
of the society are paid by assessmeits made upon 
the members for such purposes. The court de- 
clares the certificate of membership in the nature 
of a policy of insurance on the life of the mem- 
ber. In Dlinois Masons’ Benevolent Socicty v. 
Baldwin, 86 Ill. 479, the corporation was treated 
by the court without question so far as it appears 
as an insurance company. 

A decision of the Court of Appeals in New 
York, affirming one of the Supreme Court, has 
been referred to, though not on the subject of in- 
surance, but to show how little importance was 
attached by the judiciary of that State to names 
or ostensible objects of association when their or- 
ganization and real effect was in conflict with the 
Constitution of the State. In the case of Gov- 
ernors of the Alms House, ete., v. American 
Art Union, 7 N. Y. 228, the corporation was 
professedly devoted to the encouragement and 
promotion of the tine arts, and the works of art 
purchased were distributed every year among the 
members by lot. The Constitution of the State 
had this provision :—**No lottery shall hereafter be 
authorized in this State, and the Legislature shall 
pass laws to prevent the sale of lottery tickets 





within this State, except,’’ etc. There was also a 
statute which provided that **no person shall set up 
or propose any money, goods or chattels, or things 
in action to be raffled for, or to be distributed by 
lot or chance to any person who shall have paid, 
or contracted to pay,any valuable consideration for 
the chance of obtaining any such money, goods or 
things in action.’’ Notwithstanding the ingenious 
argument of Mr. O°Conner that the term lottery 
used in the Constitution was not designed to apply 
to games of chance, where no skill on the part of 
the player was required, nor to any schemes where 
the object was not to raisé public revenue, the 
court, with only a single dissenting voice among 
the eight judges, did not hesitate to declare the 
scheme within the constitutional prohibition as 
well as that of the statute. 

The case of Commercial League Association 
of America vy. People, 90 Ill. 166, has been 
referred to as conflicting with these decisions, but 
it cannot be so considered. That company was 
conceded to be an insurance company, but it was 
held exempt from the general statutes regulating 
insurance, Decause of a special exemption in a 
special statute. We have no such statute here, 
but we have statutes which are claimed to have 
the same effect, and this leads us to a considera- 
tion of the second point. 

Assuming the defendant to be a mutual insur- 
ance company, it is claimed that our legislation in 
regard to corporations which are termed benev- 
olent associations, and esjecially article 10, 
contains p‘ovisions which expressly exempt the 
defendant trom the provisions of t!:e general law in 
regard to insurance. This pein’ is noc without 
difficulties, arising from the very peculiar history 
of our recent legislation. 

On the 8th of March, 1879, the following statute 
was passed: ‘Section 1. That chapter 70, of the 
General Statutes of Missouri, being article § of 
chapter 27 of Wagner’s Statutes of Missouri, re- 
lating to benevolent, religious and educational 
associations is hereby amended by adding the 
following sections thereto, to-wit: Sec. 14. The 
associations and societies of the character referred 
to, and mentioned in the first section of this act, 
may also include in their corporate powers the 
privilege for providing for the relief and aid of 
the fam‘lies, widows, orphans or other depend- 
ants of their deceased members, or for assisting 
such as may be sick or disabled, from the proceeds 
of assessments upon the members of such society 
or association. Sec. 15. Any such seciety or as- 
sociation heretofore or hereafter incorporated un- 
der the provisions of this act, may avail itself of 
the benefits of the foregoing section by amend- 
ment to its constitution or articles of association 
in the manner prescribed by this act; ali such 
societies or associations are hereby declared ex- 
empt from the operation of the General Statutes 
of this State in regard to insurance companies.” 

On the 19th of May, 1879, another act was 
passed, entitled an act to provide for the incor- 
poration of benevolent, religious, scientific and 
educational associations, and of miscellaneous as- 
sociations. The first section is not materially 
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different from the corresponding section in the 
Revised Code of 1865, as found in Wagner’s Di- 
gest, page 339. The third section is as follows: 
‘Any association formed for benevolent purposes, 
including any purely charitable society, hospital, 
asylum, house of refuge, reformatory and elee- 
mosynary institution, any association whose ob- 
ject is to promote temperance or other virtue 
conducive to the well-being of the community, 
and generally any association formed to provide 
for some good in the order of benevolence that is 
useful to the public, may become a body corporate 
and politic under this act, and incidentally such 
association may provide means wherewith to as- 
sist its sick or disabled members, or relieve or aid 
the families, widows, orphans or other depend- 
ents of its members who may die, without being 
thereby subjected to the operation of the general 
statutes of this State relating to life insurance; 
provided that nothing herein contained shall be 
construed to authorize any such association formed 
hereunder to insure the life of any member there- 
of for his own benefit or that of any other per- 
son.’’ The concluding section of this act contains 
the following clause: ‘Section 14. All acts and 
parts of acts inconsistent with this act are hereby 
repealed, provided that nothing in this section 
shall be prejudicial to any existing corporation 
whatever.’’ The revisers included both these acts 
in the revision, the first as sections 972 and 973, 
and the second as a part of section 974, but omitted 
the repealing clause of the last act. They proba- 
bly acted upon the opinion that it was not their 
province but that of the courts, to determine upon 
the compatibility of the two acts, and therefore 
inserted both. 

Whether the act of the 8th of March would have 
exempted the corporation defendant in this case 
from the operation of the general statutes con- 
cerning insurance companies, we deem it unnec- 
essary to determine, since the act of the 19th of 
May, if it did not operate as a repeal of the former 
act, undoubtedly so modified it as to exclude 
the defendant from its operation. The charter of 
defendant constitutes life insurance the main, 
indeed the only. business of the company. It is 
not incidental to some other form of benevolence 
in which aid is extended to bereaved widows or 
orphans, but, as has been shown, practically ex- 
hibits benevolence in the same way it is promoted 
by all life insurance companies. 

In plain terms the two acts are irreconcilable, 
the one aiming to relieve those benevolent asso- 
ciations from the burdens imposed on mutual in- 
surance companies; the other designing, and in 
terms declaring, that they are net so exempt. 
They were obviously brought about by different 
and opposite interests, and from different and op- 
posite motives. They were framed diverso in- 
tentu. It is unnecessary to cite authority to 
show that the last act must govern, though passed 
by the same Legislature and at the same session. 

What was meant by the proviso to the repealing 
clause of the act of May 19, I confess myself un- 
able to conjecture. It has been suggested that it 
might apply to a company organized between the 





8th of Murch and the 19th of May, but itis un- 
necessary to determine the plausibility of such a 
conjecture, since the defendant was not in that 
condition, Previous to the session of 1879, no 
such provision in regard to benevolent associa- 
tions as were inserted in the act of March 8, is to 
be found in] Wag. Stat., title corporations, art. 8, 
p. 339. This act is the sole reliance for any claim 
of exemption, and being ef opinion that the 
act was repealed or so essentially modified as to 
prevent any such effect, a judgment of ouster 
necessarily follows. The other judges concur. 


NoTE.—See State v. Citizens Benefit Association, 6 
Cent. L. J. 491. 








ABSTRACTS OF RECENT DECISIONS. 





SUPREME COURT OF THE UNITED STATES. 
October Term, 1880. 


LOTTERY FRANCHISE — CONSTRUCTION OF CON- 
TRACT—APPFAL—NO FEDERAL QUESTION RAISED.— 
(Full opinion.) ‘*This was a proceeding by quo war- 
ranto te exclude the plaintiffs in error, who were the 
defendants below, from the further use of the fran- 
chises of a lottery, known as the Missouri State Lot- 
tery, on the greund that the event had happened 
which fixed the period for the termination of the 
grant under which they were acting. This was in le- 
gal effeet all the petition contained. The defendants 
in their answer conceded that their grant was to ter- 
minace on the happening of a certain event, but in- 
sisted that this event had not yet taken place, because 
they had fora time been prevented from carrying on 
their business by judicial proceedings against them in 
the courts of the State. This presented the only ques- 
tion in the case. It was agreed by both parties that 
the grant or contract under which the defendants 
claimed was valid and binding on the State, and that 
the grant was not limited to an arbitrary period, but 
to the happening of a particularevent. All these 
questions had long before been decided by the highest 
court of the State, and there was no attempt to over- 
turn or modify the decisions. No claim was made under 
any of the statutes of the State passed for the sup- 
pression of lotteries, and the single question put to the 
Supreme Court of the State for determination was, 
whether the event had in fact happened which all 
agreed was to terminate the franchise. The court 
decided that it had, and gave judgment accordingly. 
No effect whatever was given to any law of the State 
impairing the obligations of the grant. Nothing was 
done but to decide that upon the evidence the grant 
had expired by its own limitation. The contracts as 
presented and agreed on by both parties were con- 
strued, and full effect given to all the obligations 
they were found to contain. No federal question was 
raised or decided. The motion to dismiss is, there- 
fore, granted.’’ In error to the Supreme Court of 
Missouri. Opinion by Mr. Chief Justice WaITE.— 
France. State.. 


APPEAL BOND WITHOUT SECURITY FOR COSTS 
INSUFFICIENT—AMENDMENT ALLOWED ON TERMS. 
—The bond in this case is insufficient in form either 
for the purposes of a supersedeas or an appeal, inas- 
much as it contains no security for costs. This 
however, does not necessarily avoid the appeal, b 
we may impose such terms on the appellants for the 
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omission as under the circumstances shall seem to be 
proper. Martin v. Hunter, 1 Wheat. 361; David- 
sor v. Lanier, 4 Wall. 454. Terms imposed. Ap- 
peal from U. 8. Circuit Court, District of Louisiana. 
Opinion by Mr. Chief Justice WaiTrr.— Seward v. 
Comeau. 


FINAL JUDGMENT—DISMISSAL FOR WANT OF JU- 
RISDICTION.—(Full opinion.) ‘*The judgment from 
which this writ of error was taken is not a final judg- 
ment in the cause. Hand, a creditor of the Savannah 
and Charleston Railroad Company, sued that company 
in the Court of Common Pleas of Charleston County, 
South Carolina, snd obtained the appointment of a 
receiver to hold and operate the railroad of the com- 
pany, and apply the net profits to the payment of its 
debts. In this condition of things the Comptroller- 
General of the State applied to the court, by petition 
in that cause, to permit hinrto take possession of the 
road under the provisions of the act of 1869, and, if 
for any purpose it should be deemed advisable to con- 
tinue the receivership, that he might be permitted to 
perform that duty in addition to those imposed on 
him by the law. The Supreme Court of the State, on 
appeal, adjudged that the comptroller-general was 
authorized to take possession of the road with its ap- 
purtenances, ‘and hold and administer the same ac- 
cording to the power conferred by said act.’ Then 
followed these words: ‘ The assets of the road to be 
subject tothe direction of the court, and the order 
now made to be inno wise regarded as affecting the 
lien obtained by any creditor of the said road estab- 
lished in the principal cause, or in any way affecting 
the rights of creditors. The petition is remanded to 
the circuit court, for such orders as may be necessary to 
give effect to the judgment of this court.’ It nowhere 
appears that the circuit court has acted on this mandate. 
In effect the judgment, as it now stands, is nothing more 
than a direction to transfer the possession of the road 
to the comptroller-general, subject to such orders as 
the circuit court shall deem necessary for the protec- 
tion of the rights of the parties in the principal suit. 
There is nothing to prevent the circuit court from 
following the suggestion of the comptroller-general 
in his petition and making him receiver. In fact, as 
the assets were to be kept subject to the direction of 
the court, that would seem to be what was expected. 
As receiver he would be bound to obey the orders of the 
court for all the purposes of the principal suit,and the 
practical result of the application of the comptroller- 
general would be nothing more than a change of receiy- 
ers. Under these circumstances it seems to us clear that 
the rights of the comptroller-general, as against the 
parties to the suit, have not been finally settled, and 
that the writ of error was prematurely sued out. 
The suit is, therefore, dismissed for want of juris- 
diction.’’ In error to the Supreme Court of South 
Carolina. Opinion by Mr. Chief Justice WarrE.— 
Hand v. Hagood. 


NOTES OF: RECENT DECISIONS. 


Ustury—NOTE MADE AND PAYABLE IN ONE STATE 
FOR USE IN ANOTHER STATE.—A_ note was written 
in Pennsylvania by the cashier of a bank there, and 
mailed to defendant at New York. It was dated and 
made payable in New York, and was signed by de- 
fendant in that city, and mailed by him to the bank in 
Pennsylvania, with a check for discount at eight per 
cent., to be used in renewing a note held by the 
bank. This was done in pursuance of a previous 
agreement made in Pennsylvania between the bank 
and defendan.. Held, that the defense of usury was 








not sustainable. Dickinson 7. Edwards, 77 N. Y. 573, 
and Jewell v. Wright, 30 Id. 259, distinguished. Af- 
firmed. New York Court of Appeals. Opinion by 
RAPALLO, J.— Wayne County Sav. Bk. v. Low. 


WARRANT—NOT DESCRIBING ACCUSED, INVALID 
TO Prorecy OFFICER.—A warrant, Wherein the only 
description of the accused is, *‘a person whose name 
is unknown but whose person is well known, of Vas- 
salboro, in the County of Kennebec,’’ is too defective 
in matter of substance to afford any protection to the 
officer Who makes an arrest upon it. Such a warrant 
is too defective to be aided by any waiver in pleading. 
It is not in accordance with a constitutional provision 
that **no warrant to search any place, or seize any 
person or thing, shall issue without a special desig- 
nation of the place to be searched, and the person or 
thing to be seized,’’ nor with the precedents of the 
criminal law. ‘‘If the name of the party to be ar- 
rested be unknown, the warrant may be issued against 
him by the best description the nature of the case 
will allow.’? 1 Chit. on Crim. L. 39; Commonwealth 
v. Crotty,10 Allen, 404, The omission of the name, asa 
means of identification, is justified only on the ground 
of necessity; and when this is not known the warrant 
must indicate on whom it is to be served in some 
other way, by a specification of his personal appear- 
ance, his occupation, his precise place of residence or 
of labor, his recent history,or some facts which give the 
special designation that the Constitution requires. The 
conclusion from all the authorities is that both at the 
common law and in conformity with our constitution- 
al guaranties, proceedings may be instituted and 
carried on against an offender whose name can not be 
ascertained; but in such a case such a description of 
him must be given as will point to his identity, while 
yet there is no exact form of the description required. 
It must be suggested by the particular circumstances ; 
and, of course, it must conform also to any statutory 
provisions which may exist in the individual State. 
Bish. Cr. Proc. sec. 680. Reversed. Supreme Judicial 
Court of Maine. Opinion by SyMonDs, J.— Har- 
wood v. Siphers. 


SuNDAY Liquor Law — INNS AND BOARDING- 
HovusEs.—The statute forbids the keeping open on 
Sunday of any place where it is reputed that intoxi- 
eating liquors are exposed for sale. Ina prosecution 
fora violation of the statute, it was claimed by de- 
fendant that the place was adining saloon. Held, 
that the statute was not designed to prevent inn and 
boarding-house keepers, engaged in the liquor traffic, 
from supplying the ordinary meals to regular board- 
ers onaSunduy. Reversed. Supreme Court of Er- 
rors of Connecticut. Opinion by CARPENTER, J.— 
State v. Gregory. 


MARRIED WOMEN — SURETYSHIP — PROMISSORY 
NOTE—COMPOUNDING PUBLIC OFFENSE.—A man 
having been arrested and lodged in jail upon a crim- 
inal prosecution, for ohtaining goods on false pre- 
tenses, his wife agreed to give, with her husband, 
her note for the value of the goods, and secure it by a 
mortgage on her s_parate estate, the proceedings to 
be abandoned and the husband released. On foreclos- 
ure of the mortgage: Held, that equity would not 
enforce a contract of suretyship so procured; that the 
note was void as being upon an illegal consideration; 
and that to render such an agreement void, it was not 
necessary that the crime compounded should be a 
felony; it is enough if it be a public offense. Re- 
versed. Supreme Court of Errors of ‘onnecticut. 
Opinion by Loomis, J.--McMahon v. Smith. 

TELEGRAPHIC MESSAGES — PROOF OF—STATUTK 
oF FRAUDS—GUARANTY—DISCHARGE.—1. The usu- 
al course of proof as to telegraphic messages is to 
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show the delivery of the original message of the party 


sought to be charged at the office from which it is to be 
telegraphed, and then’ show that it was transmitted 
and delivered at the place of destination. 2. When 
an original message is produced, its authenticity 
must be established, either by proof of the hand- 
writing or by other proof establishing its genwine- 
ness. Destruction of all messages sent from the oflice 
on the day named is sufficient foundation for the ad- 
mission of secondary evidence. 3. A telegraphic 
message is a suflicient compliance with the require- 
ment of the statute of frauds as tu a guaranty of the 
debt of another. 4. Where a creditor threatens to 
attach the goods of his debtor, whereby athird party 
is induced to guaranty the debt, the fact that there 
was no legal ground for an attachment will operate to 
discharge the promise for failure of consideration. 
Affirmed. Court of Appeals of Maryland. Opinion 
by BRENT, J.—Smith v. Easton. 





SUPREME COURT OF INDIANA. 


October, 1880. 





CRIMINAL LAW—VALUE OF EXPERT TESTIMONY.— | 


On the trial of one charged with murder by the ad- 
ministration of poison, the court gave the following 
instruction to the jury: ‘‘The testimony of witnesses 
who profess special skill and knowledge, given upon 
facts stated to them, is subject to the same test as to 
credibility as the evidence of other witnesses, except 
that you should consider the degree of skill and 
knowledge professed by the witness, so far as the evi- 
dence shows, and estimate the value of their opinions 
accordingly; and also whether the facts, stated to the 
witness for his opinion thereon, correspond with the 
facts proved by other witnesses on the trial; and in 
proportion as the facts stated to such witness differ 
from the facts actually proved, if they differ at all, in 
like proportion does the opinion of the witness lose 
its value, so far as the case is concerned.’’ Held, er- 
roneous. The value of the opinion of an expert does 
not depend on the skill and knowledge professed, but 
upon the skill and knowledge actually possessed by 
the witness, and the jury in a criminal case are the 
judges of what weight should be given tothe opinions 
of experts, as well as to the evidence and opinions of 
other witnesses. Reversed. Opinion by ScoTr, J.— 
Snyder @.S tate. 

RAILROAD DONATION—INJUNCTION.—Complaint to 
enjoin the collection of a certain tax assessed to aid in 
the construction of arailroad. It is manifest under 
the statute 1 R. 8. 786, that on the filing of a peti- 
tion for aiding any railroad, the board of county com- 
missioners must decide whether the railroad company 
in whose favor the aid is asked, is then duly organized 
under the laws of this State; for unless such be the 
case, the board is not authorized to make the order 
granting the prayer of the petition. The filing of the 
petition calls into exercise the jurisdiction of the 
bowd, and authorizes it to determine, not only 
whether the petition is properly signed, but every 
other fact necessary to the granting of the prayer, in- 
cluding the due organization, under the laws of the 
State, of the company in whose favor aid is asked. By 
making the order granting the prayer of the petition, 
the board must be taken to have decided that the 
company was such a one as was, under the statute, 
entitled toaid; and if, in this respect, it has com- 
mitted an error, the decision is nevertheless binding 
and conclusive, unless appealed from, and can not be 








“attacked collaterally, as by injunction upon the col- 


lection of the tax. 16Ind. 29; 31 Ind. 444; 55 Ind. 
185; 46 Ind. 96: 40 Ind. 146. The tax-payer, who has 
an interest in the matter decided and is aggrieved by 
the decision, may appeal therefrom and thus contest 
the question as to the due organization of the corpo- 
ration. 1 R. S. 357, see. 31. Reversed. Opinion by 
WORDEN, J.—Board of Com. Lawrence Co. v. Hall. 


PROMISSORY NOTE—ERASURE OF DaTE. —Suit 
upon a note of which the following is a copy: ** $160. 
Note due this September 12, 1874. December 25, 
1875. One day after date we promise to pay. ete., 
with interest at the rate of ten per cent. per annum 
after maturity ete.’’ The note was executed on the 
12th of September, 1874. The words ‘December 25, 
1875,’’ were written in the note, and it was verbally 
agreed by the parties that this last-named date was the 
date from which interest should be computed, and 
one day after which the note should become due. 
The payee sold and indorsed the note to Carmine, who 
sold and indorsed it to the plaintiff Wood, who, learn- 
ing that the note was executed September 12, 1874, 
erased therefrom the words ‘‘December 25, 1875,’’ 
without the knowledge or consent of the appellants. 
Held, the 25th day of December, 1875, was the real 
and proper date of the note, and that the intentional 
erasure of said words by the appellee, without the 
knowledge or consent of the appellants, amounted in 
legal effect to a destruction of the note itself. Re- 
versed. Opinion by NiBLack, J. — Hamilton v. 
Wood. 





SUPREME JUDICIAL COURT OF MASSA- 
CHUSETTS. 


September, 1880. 


CRIMINAL LAW—INDICTMENT— EVIDENCE—TIME 
—ARGUMENT.— Where an indictment charged the 
defendant with unlawfully using a certain instrument 
with intent to procure the miscarriage ef a person 
named, and the evidence of the principal witness for 
the Government was that the offense was committed 
en the day named in the indictment, and that the 
victim died the next day, and other evidence pro- 
duced by the Government tended to show the death 
of the victim on the day following, to whieh discrep- 
ancy the attention of the jury was especially called by 
the court as bearing upon the matter of an a/ihi testi- 
fied to by witnesses forthe defendant, it was held, 
that the Commonwealth was not bound by the time 
stated by the witness, nor estopped to claim that it 
was on another day; and that it was not error in the 
district attorney, after all the evidence was in, to 
argue to the jury that the day on which the offense 
was committed was a different day of the month from 
that alleged in the indictment and testified to by the 
principal witness. Opinion by LorpD, J.--Com. v. 
Baldwin. 

ASSIGNOR AND ASSIGNEE—LEX FORI—RULINGS.— 
1. The question whether a suit upon a chose in ac- 
tion shall be brought in the name of the assignor 
or the assignee is a question of form of rem- 
edy only, and is to be determined by the lex 
fori. Warren yv. Copelin, 4 Met. 594; Foss vy. 
Nutting, 14 Gray, 484. 2. Where, in an action 
with a count upon a premissory note, and counts 
for money loaned, the plaintiff, who was the payee of 
the note, alleged that he brought the action for the 
benefit of one C, the assignee in bankruptcy of the 
plaintiff, and, by leave of court and against the de- 
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fendant’s objection, was allowed, at the trial, to file for 
the benefit of whom it might concern, an aftidavit of 
said C, wherein he stated that the action was prose- 
euted by him in plaintiff’s name, ‘not only for my 
benefit as assignee in fact of the causes of action in 
the declaration set forth, but also as assignee in bank- 
ruptcy of the plaintiff, so far as said causes of action 
may belong to me as assignee,’’ and also asked there- 
in that it might be made a part of the record, so that 
the judgment might be conclusive upon him as assig- 
nee in bankruptcy, as well as in fact, and the court 
ruled that said affidavit could not affect the rights of 
the defendant in any way, or affect the legal question 
as to the right of the plaintiff to maintain this action, 
and refused to rule, as requested by defendant, that 
the action could not be maintained, and that suit must 
be brought in the name of the assignee, to which rul- 
ings and refusal the defendant excepted, it was held, 
that the defendant, being liable on the note, and be- 
ing protected by this suit from any future suit there- 
on, had no interest in the question whether the sum 
recovered should be applied by C to his own benefit, 
or be accounted for as part of the estate in bankrupt- 
cy, and that the exception must be overruled. Opin- 
ion by Gray, C. J.— Mayhew v. Pentecost. 


NATIONAL BANK — TRANSFER OF SHARES — AS- 
SIGNEE IN BANKRUPTCY.—1. In the absence of any 
rule to be found in the general laws, or in some ex- 
press provision of the charter, determining what 
shall constitute an actual transfer of shares in a cor- 
poration, the rules which govern the transfer of sim- 
ilar property at common law must be applied. 2. 
Where au owner of shares in a National bank, to 
whom a certificate for the same had been issued, de- 
livered the certificate, together with a power of at- 
torney for the transfer of the said shares, to the 
payees of a promissory note made by him as collateral 
security for said note; and after default in the pay- 
ment thereof, said certificate was, after notice to such 
owner and his assignee in bankruptcy appointed after 
such delivery, sold at public auction toa third per- 
son, to whom, after demand by said assignee upon the 
bank for the transfer of such shares, they were trans- 
ferred by the bank on its books,—in an action by said 
assignee against the benk forthe conversion of the 
shares, it was held, without deciding whether the 
U.S. Rey. Stats. relating to national banking associ- 
ations, prohibit a transfer of shares in such an asso- 
ciation except on the books thereof, that the delivery 
of the certificates as col'ateral security, with the 
power of attorney, conveyed an equitable interest, 
and gave to anyone, claiming under an execution of 
the power, aright to demand of the bank a certificate 
of the stock; and that the subsequent bankruptey of 
such owner did not vest in his assignee a right tothe 
shares as against the equitable owner, or give hima 
right to prohibit the bank upon surrender of the old 
certificate, from issuing a new certificate to the person 
to whom they were transferred under the power of 
attorney. Opinion by COLT, J.—Dickinson v. Central 
National Bank of Worcester. 





SUPREME COURT OF OHIO. 


October 5-26, 1880. 


STOCKHOLDER — PROMISE OF DIVIDENDS NOT 
WITHIN STATUTE OF FRAUDS.—C, who was a large 
stockholder of a business corporation and president 
thereof, verbally promised M thatif he would sub- 
ascribe and pay $500 to the capital stock of the com- 








pany, he should, within one yevr, receive fifteen per 
cent. on the amount invested. M, in consideration 
of this promise, subscribed and paid for the stock. 
No dividends were made or earned within the year. 
Held, that this was not a contract to answer for the 
debt, default or miscarriage of another. Reversed. 
Opinion by JOHNSON, J.—Moorehouse v. Crangle. 

EVIDENCE TO CHARGE AS PARTNER—ERROR —1. 
In an action by a creditor of a firm to charge the de- 
fendant as a member of such firm, neither the reports 
from a mercantile agency,nor the declarations of other 
third parties, are competent evidence to establish such 
liability. 2. When an issue of fact is tried by the court, 
the admisslon of incompetent evidence will be ground 
for reversal, if it appevrs that upon the competent 
evidence in the case the finding ought not to have 
been made. 3. Where the conduct of a party is re- 
lied upon to charge him as a member of a firm 
of which he is net In fact a member, it should 
appear that the creditor relied on such conduct, and 
trusted the firm on the faith of such party being a 
member. Reversed, Opinion by WuiTr, J.—Cook 
v. Penrhyr Slate Co. 

LIMITATION—DATES ANNEXED TO ITEMS IN AC- 
COUNT.—1. The date annexed to items in the copy of 
an account pleaded as a set-off, filed with the answer, 
does not conclude the party as to the time when his 
claim accrued. 2. The statute of limitations ceases 
torun against a set-off from the date of the com- 
mencement of the action in which it is pleaded. Re- 
versed. Opinion by MCILVAINE, J.—MecEwing v. 
James. 





SUPREME COURT OF MISSOURI. 
April Term, 1880. 


WILLS — TESTAMENTARY CAPACITY — UNDUE IN- 
FLUENCE—NEIGHBORUOOD RUMOR AS EVIDENCE,.— 
1. The quantum of understanding necessary to the 
valid execution of a will is, that the testator, at the 
time of the execution of the will, knows and under- 
stands what he is doing and to whom he is giving his 
property. One may be capable of making a will, and 
yet incapable of making a contract or managing his 
estate. Ray Med. Jur. 313, note 2; Redf. Wills, Ch. 4, 
§ 10; Thompson vy. Kyner, 65 Pa, St. 368; Stubbs vy. 
Houston, 33 Ala. 555. 2. Evidence of general rumor 
in the neighborhood as to the testator’s soundness of 
mind is inadmissible on the question of testamentary 
capacity. 3. The mere existence of an influence, 
brought about by confidential relations, is no objee- 
tion to the validity of a bequest. It must appear that 
such influence was used to procure the legacy. Re- 
versed and remanded. Opinion by Napron, J.— 
Brinkmann ». Rueggesick. 

FRAUD—SETTING ASIDE JUDGMENTS REGULARLY 
RENDERED FOR — SPECIFIC PERFORMANCE OF 
REAL CONTRACTS IN PROBATE COURTS--AFFIDAVITS, 
—1. It is hazardous to set aside judgments apparently 
entered with the customary regularity, except for the 
most weighty reasons; but in considering this danger, 
the equally great, if not greater, danger of per- 
mitting flagrant fraud to succ@ed in the garments 
of justice and under the forms of law, should be kept 
in view. Held, upon the facts appearing in this 
ease, which are voluminous, that the charges of 
fraud made in the petition are fully sustained, 
and that the decree of the probate court’ sought 
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to be affected should have been set aside. 2.4 
petition for specific execution of a real contract by 
the probate court must be verified by the aflidavit of 
the petitioner. Rey. Stat. sec. 174. In the present 
«ase, the petition was signed by petitioner, and under- 
neath his signature was drawn the blank form of an 
affidavit, to be sworn to by him, which was not sub- 
seribed by him; and underneath this were these 
words: ‘*Sworn to in open court, this 20th day of 
April, 1858.’’ Held, that the verification of the peti- 
tion is one of the essentials of jurisdiction; Fletcher 
vy. Keyte, 66 Mo. 285; and the verification above 
shown was not a compliance with the statute. 5. 
The petition charged, in pointed terms, that the 
judgment of the county court, ordering specific per- 
formance, was procured by the combined fraud of 
Whitcomb and Bridges; that the former, as clerk of 
the county court, found the title bond among the 
papers of Baldwin’s estate, with no marks of cancel- 
lation upon it, and combining and confederating with 
Bridges, induced him to transfer the title-bond io 
him. Bridges was a party defendant to this proceed- 
ing, he knew all about the matter, and yet he came 
not forward as a witness, nor did his co-defendants 
bring him forward in that capacity. The presumption 
which such a failure to introduce testimony produces, 
is always unfavorable towards the party thus failing, 
as numerous authorities show. Henderson vy. Hen- 
derson, 55 Mo. 5384; Cass County v. Green, 66 Mo. 
498: Bump on Fraud. Con. 53, and cas. cited. 4. 
The statute requires that the petition be veritied by 
the petitioner—no other affidavit is required—and yet 
to this petition was attached the affidavit of Bridges, 
not the petitioner, stating that, ‘‘to his knowledge, no 
part of the within contract has been satisfied, except 
as stated in the petition.’’ This unnecessary affidavit 
would seem to bring this case within the principle of 
the maxim: ‘‘Clausulae inconsuetae semper indu- 
cunt suspicionem.’’ For, whenever fraud is the 
matter in issue, any unusual clause in an instrument, 
any unusual method ef transacting the business, ap- 
parently done with the view for effect and to give to 
the transaction an air of honesty, is of itself a badge 
of fraud. For, ‘‘whenthe part is over-acted, the 
delusion is broken and the fiction appears.’’ Com- 
stock v. Rayford, 12 Sm. & Marsh. 369. This has 
been the rule ever since Swyne’s Case, 3 Co. 80, 
where it was held a ec}:cumstance of grave suspicion 
that a clause in the conveyance recited that the gift 
was made honestly, truly and bona Jide. Bump on 
Fraud. Cony. 50 et seg., and cas. cited. Reversed and 
remanded. Opinion by SHERWOOD, C. J.—Baldwin 
v. Bethune. 
RAILROADS—NEGLIGENCE—UCONTRIBUTORY NEG- 
LIGENCE—FAILURE TO REVERSE ENGINE—SPEED 
OF TRAIN.—1. It is held, on the facts of this case, 
that the deceased was guilty of inexcusable careless- 
ness, sufficient to defeat a recovery, unless the servy- 
ants of the company, after discovering his dangerous 
situation,could by the use of the necessary means have 
avoided the accident. He was a boy of mature age 
and ordinary intelligence, and was struck and killed 
while standing on the railroad track, in full view of 
the approaching train, looking at another engine, and 
paying no apparent attention to anything else. He 
could easily have seen the train or heard the signals 
that were given to alarm him. 2. The evidence dis- 
closed that everything was done by the engineer, 
when he discovered that the boy did not move at the 
alarm whistle, to stop the train, except to reverse 
the engine. The engineer testified that it would help 
to stop the train to reverse the engine; that he saw the 
bey but did not reverse the engine; that there was 
dangsr of blowing out the cylinder head in so doing; 
that, acting according to his judgment, he did not re- 
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verse the engine in such cases, and that he did not 
think they wouid have slackened up much by revers- 
ing in this ease. Evidence that the engineer was one 
of the most competent on the road was not contra- 
dicted: Held, that the judgment of the engineer must 
necessarily govern his action in such cases. This 
judgment must be formed instantly—-there is no time 
for deliberation—and, whether right or wrong, his 
action in accordance with it can not be held negli- 
gence. 3. The law does not say what rate of speed 
shall constitute negligence; but, conceding the speed 
in this case to have becn unjustifialle, and that injury 
to persons under such circumstances would render 
the company liable, yet it could only be when such 
persons were guilty of no negligence themselves, and 
could not apply to the facts of this case. 4. An in- 
struction, otherwise correct, which declared it the 
duty of those in charge of the train to slack up ‘‘the 
speed of the train by any means in their power,’’ 
held erroneous, in not adding, ‘‘eonsistent with the 
safety of the train.’’ Reversed and remanded. 
Opinion by NapTon, J.—Bell v. Hannibal, &c. PR. 
Co. 








QUERIES AND ANSWERS. 


QUERIES. 


46. Does the action of replevin lie for title Geeds or 
choses ir. action? E. L. B. 
Salem, Ill. 


47. Can an administrator maintain an action on a 
judgment recovered by his intestate in his lifetime, with- 
out first having the judgment revived in his name as 
such administrator? 

Van Buren, Ark. 


48. Is there any implied covenant on the part of a les- 
see to use premises for the purpose he originally in- 
tended when the lease was granted? Nothing being 
saidin the lease as to what use was to be made of the 
premises, nor even that they were to be occupied, 
can he (tenant) change his business? Can he shut house 
up, so long as he pays rent, and keeps up repairs, ete. 

KANSAS. 


49. A recovered from a corporation $5,000 damages for 
an injury to his body, X being his attorney in the suit. 
The corporation took the case to an appellate court 
by writ of error and supersedeas. In 1877, pending the 
cause in the appellate court, a creditor of A filed a bili 
in chancery, under a statute which gave him a lien from 
the filing of his bill, to impound the liability of the cor- 
poration to A. In 1878 the judgment in favor of A 
against the corporation was aflirmed, and the appellate 
court declared a lien on the recovery ii favor of X, A’s 
attorney, for his reasonable fee. X thereupon filed a 
bill against A and his creditor, claiming the right to heve 
his fee paid out of the recovery, before A’s crecitor can 
have anything. Who has priority? M. 

Nashville, Tenn. 


ANSWERs. 

44. [11 Cent. L. J. 317.] If the State Bank had ceased 
to exist, presentment at the bank which had succeeded 
it, if such there be, would be a sufticiert presentment, 
and due notice thereof would bind an indorser. See 
Central Bank vy. Allen, 16 Me. 41; Bynum v. Apperson, 9 
Heisk. (Tenn.), 637. In acase where a note was made 
payabie at the Bank of the United States at Mobile, and 
before that note became due, that bank had been sold 
out to the Bank of Mobile, and ceased to do business in 
Mobile, it was held that presentment at the Bank of 
Mobile was sufficient. Roberts y. Mason, 1 Ala. 373. 

Mobile, Ala. 1B. L. BOONE 
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CURRENT TOPICS. 





A eorrespondent in Texas calls attention to an error 
in the opinien of the court in People v. Redinger, 11 
Cent. L. J. 350, where it is said: ‘‘The earliest decis- 
ion bearing on the point, isin an anonymous case in 
Maine (31 Me. 592) decided in 1850.’’ Long before 
that date, says our correspondent, in June 1843, the 
Supreme Court of the Republic of Texas decided the 
same question in the case of Edwards v. Republic. 
This case is to be found reported in full in Dallam’s 
Digest of the Laws of Texas and Opinions of the Su- 
preme Court, published in Baltimore by John D. Toy, 
in 1845, p. 535. It came before the Supreme Court of 
the Republic in this wise: Edwards, who had been in 
the month of May, 1839, charged with the crime of 
forgery in Brazoria county, entered into a recog- 
nizance in the sum of $10,000, conditioned that he 
would make his appearance before the district court 
ef that county to answer that charge. At the fall 
term, 1839, of the district court, Edwards failed to 
appear, and his recognizance was accordingly forfeit- 
ed. In November, 1842, Edwards made application 
for a writ of error and of supersedeas, and asked that 
the record in the case of prohibition be sent up 
to the Supreme Court for inspection and re- 
vision. The prayer was granted and the case was 
accordingly carried to the Supreme Court. The only 
question considered by that court was, whether the 
writ of error should have been granted on the petition 
of the attorneys of Edwards, under the circumstances 
of the case. It was held that an escaped criminal or 
fugitive from justice, who occupied the relation to the 
record that Edwards did, could not appear by 
attorney; and the rule was there laid down that 
in all criminal cases, on the trial of which the 
personal appearance of the defendant is required 
by law, in order to prosecute an appeal or a 
writ of error from any final judgment rendered 
in his case, the record must show that the 
applicant is in custody or properly under the control 
and in the power of the court, so that he can apply in 
person for such writ as he may desire. The opinion 
of the court was delivered by Judge W. B. Ochiltree, 
and was concurred in by the entire bench. At that 
early day there were not many law books within the 
reach of the court, and they contented themselves 
with citing Chitty’s Criminal Law, vol. 1, p. 369. 
The same work, p. 663, seems to be cited also as au- 
thority for Com. v. Andrews, 97 Mass. 548, quoted 
by the Supreme Court of California, in Redinger’s 
Case. 





In our issue of May 7th, we took occasion to refer to 
a charge against Mr. Leake, the United States District 
Attorney at Chicago. Besides the general associated 
press dispatches of the day, our authority was the New 
York Tribune of April 29, which paper made an 
editorial reference to the story and characterized the 
proceedings in language none too strong had they 
aciually occurred as stated. On investigation, how- 
ever, we find that there was no truth in the charge. 
On the day our article appeared the New York 
Tribune we find made the following retraction: ‘There 
is not the least foundation for the extraordinary 
story. The prosecution was energetic as all Gen. 
Leake’s prosecutions are. The trial was brief and 
the evidence was overwhelming. The jury found a 
verdict of guilty without leaving their seats. The 
blunder was that of a news-agent of the New York 
press, and it is especially to he regretted because Gen, 





Leake has established a reputation as the best govern- 
ment attorney Chicago has ever had.’’ We are glad 
to make this correction; and need hardly add that we 
weuld have done so earlier had the true ease been 
presented to us. 





In Stevens v. Woodward, 49 L. T. 421, a question om 
the liability of a master for the acts of his servant 
came before an inferior English court. A clerk of 
the defendant had turned a water-tap in a private 
lavatory of the defendant, where the clerk had no 
right to be, and left the water running, which dam- 
aged the plaintiff’s goeds in a lower room in the same 
building. The court ruled, first, that the fact of the 
tap being found running on the defendant’s premises 
was prima facie evidence of negligence; and, second- 
ly, on the circumstances being proved by the defend- 
ant, he left it to the jury to say whether the defendant 
was liable for the clerk’s negligence. As this case is 
important to all who keep water-taps and employ 
clerks or servants, the Law Times refers to cases upon 
the point. A person who makes a reservoir is no 
doubt prima facie answerable for damage if the water 
escapes, though he. has not been guilty of neg- 
ligence. Fletcher v. Rylands, L. R. 3 H. L. 
330. But if he merely brings water on his 
land in the ordinary, reasonable, and proper 
mode of enjoying his land, he is only liable for an es- 
cape which is caused by negligence; Smith v. Fletcher, 
L. R. 9, Ex. 64; 48 L. J. 79, Ex.; Crompton vy. Lea, L. 
R. 19 Eq. 115; 44 L. J. 69,Ch. The owner of one story is 
not liable, where he has used reasonable care, to the 
owner of a lower story for damage caused by rats 
gnawing a cistern. Carstairs v. Taylor, L. R. 6 Ex. 
217; 40 L. J. 129, Ex. This.can not be considered an 
absolute authority in the present case; for in Carstairs 
v. Taylor, the cistern was used for the aecommodation 
of both the plaintiff and defendant, and moreover the 
judges considered the gnawing of the rats as vie 
major. But in Ross v. Fedden, L. R. 7, Q. B. 661; 
41 L. J. 270,.Q. B., it was held that the occupier of 
an upper story was not liable, without negligence, 
to the occupier of a lower one for damage 
caused by an escape of water from a _ water- 
closet. The escape was due to the giving way of « 
valve, which could only be seen or reached by re- 
moving the wood-work of the closet. This is, how- 
ever, distinguishable from the present case, and the 
Law Times is not disposed to disagree with the view 
of the court that the fact of atap being turned on 
was prima facie evidence of negligence. But the 
court’s view that the employer is liable for the negli- 
gence of the clerk, who had no business to go into the 
lavatory, requires further consideration. A master is 
only liable for the negligence of his servant in the 
course of his employment. Thus, where a maid- 
servant, in order to cleara chimney of soot, set fire 
to the soot and burnt the heuse down, it was held 
that the master was not liable as it was no part of the 
servant’s duty to clean the chimney. McKenzie v 
McKenzie, 10 Bing. 385. The case of Simonton v¥ 
Long, 7 Cent. L. J., 381, decided by the Supreme 
Judicial Ceurt of Maine in 1878, is in point. 





RECENT LEGAL LITERATURE: 





JACOB’S FISHERS DIGEST. 
We have already twice called attention to this valu- 
able Digest of the English Reports, now in course of 
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publication in this country. See 9 Cent. L. J. 260; 10 
Id. 299. All we have already said we might repeat 
hereif it’ were needed. No American lawyer will 
wantthe English edition when he can obtain at less 
eost the American work, and when the latter is in 
every respect better than the English one. The fourth 
volume now before us contains the titles, Error to Il- 
legality. It is handsomely printed and bound. 





DR. WHARTON’S CRIMINAL WORKS. 

The last edition of Dr. Wharton’s works on the 
Criminal Law differs from the previous editions in 
many particulars, as is explained by the author in his 
prefaee, inthe following language: ‘*The first edi- 
tion of my work on Criminal Law was prepared when 
I was prosecuting attorney in Philadelphia, as a man- 
ual for practice. It treated, first, of Pleading, then 
of Evidence, then of a series of crimes in the con- 
erete, and then of Practice. In six succeeding edi- 
tions this plan was followed; but its modification now 
becomes necessary for the following reasons: In the 
first place, the enormous accumulation of cases ren- 
ders it impossible, without undue expansion, to recap- 
itulate, in connection with each crime, the adjudica- 
tions which bear on it in common with other crimes, 
and makes it desirable, therefore, to discuss these 
eases in a preliminary exposition, considering subse- 
quently each crime only in respect to its distinctive 
characteristics. In the second place,a due regard 
both to symmetry and to convenience requires that the 
generic principles belonging to all crimes should be 
considered at large, before the differentia of each 
erime is detailed. I have, therefore, re-arranged the 
work on-the following basis. Two volumes are given, 
first to the statement of the principles or philosophy 
ef Criminal Law, as bearing on crimes in general; 
and, secondly, to the examination of specific crimes, 
referring in each case for general principles to the 
preliminary exposition. A third volume is given to 
Criminal Pleading and Practice, and a fourth to 
Criminal Evidence. The latter volume may be also 
regarded as supplementary to my treatise on Evidence 
in Civil Cases. This re-arrangement of the plan of 
the work has necessitated a re-writing of its contents. 
In performing this task, I have endeavored to present 
a systematic exposition of the law, not as it existed 
at the time of prior editions, but as it exists at the 
present day.’’ It is scarcely necessary, in this place 
and at this time, to do more than explain this im- 
provement in the arrangement of these works, and 
the changes and additions which they now contain. 
Their high authority and value are known to every 
criminal lawyer in America. A law library is incom- 
plete which lacks these four volumes. 





An Analytical Digest of the Law and Practice of the 
Courts of Common Law, Divorce, Probate, Admiralty 
and Bankruptcy, and of the High Court of Justice and 
the Court of Appeal of England, comprising the report- 
ed cases from 1756 to 1878, with reterences to the rules 
and statutes. Founded on the Digests of Harrison & 
Fisher. By Ephraim A. Jacob, of the New York Bar. 
Vol. IV. Error-Illegality. New York: George S. Diossy. 
1880. 

A Treatise on Criminal Law, by Francis Wharton, LL.- 
D. Eighth Edition, Revised and Re-written. 2 vols. 
Philadelphia: Kay & Bro. 1880. 

A Treatise on Criminal Pleading and Practice, by 
Francis Wharton, LL.D. Eighth Edition; Revised and 
Re-written. 1 vol. Philadelphia: Kay & Bro. 1880. 

A Treatise on Criminal Evidence, by Francis Wharton, 
LL.D. Eighth Edition. Revised and Re-written. 1 vol. 
Philadelphia: Kay & Bro, 1880. 





NOTES. 





——aAlfred Henry Thesiger, oné of the judges of the 
English Court of Appeal, died on the 20th ult., at the 
age of forty-two. Lord Justice Thesiger was the son 
of Lord Chancellor Chelmsford, and was born in 1838. 
He was called te the bar in 1862, became a Queen’s 
Counsel in 1873, and was elected to the bench in 1877. 
——aAn interesting case with reference to the relative 
rights of owners and managers of places of amusement 
and those of the public, came before a London, Eng., 
court lately. The manager of Astley’s Theater was 
summoned for assaulting the complainant. It ap- 
peared that the latter having a complimentary order 
to the dress circle, went to the theater with a friend. 
He was asked . to deposit his hat and pay a fee of six- 
pence. This he refused to do. whereupon the de- 
fendant, who was manager, refnsed to allow him to 
pass, and placing his hand on the complainant’s shoul- 
der, told a policeman to remove him. The com- 
plainant went out with the policeman, and subse- 
quently commenced the present proceedings. On a 
previous occasion the complainant had paid sixpence 
upon the deposit of his hat, a similar sum for a pro- 
gramme, and another fee to the official who showed 
nim his seat, being then under the impression that a 
custom to pay such sums existed. The magistrate 
pointed out, too, that although a manager might be 
at liberty to say what costume should be worn, it was 
a different thing to demand money for the care of 
articles which the visitors refused to part with. Upon 
the question of assault, however, he reserved his de- 
cision.. The claim to payment for the use of a cloak 
room, or for a programme. is objectionable only if the 
use of the room or the taking of a programme is com- 
pulsory, no notice of the fact being given. 


——In the Supreme Court of the United States on 
the 29th ult. in the case of United States. ex rel. Mc- 
Bride v. Schurz, Secretary of the Interior, the Attor- 
ney-General moved to strike from the files the brief of 
the counsel for the plaintiff in error, on account of its 
scandalous character. After argument the motion 
was granted. Among the passages to which the at- 
tention of the court was especially called is one which 
contains an intemperate personal attack upon the Sec- 
retary of the Interior, who is described as ‘‘an arro- 
gant scion of imperialism, a soldier of fortune, a 
traitor to his country, and a fugitive from justice, 
wafted from Germany to America upon the wave of a 
revolution.’’ Another passage imputes improper 
motives to the justices of the Supreme Cotfrt, as fol- 
lows: ‘Your honors can never make good plain peo- 
ple in this land believe that this court is the palladium 
of their liberties if the rights of persons or property 
can be swept out of existence, as have been the rights 
of Thomas McBride, and then that the United States 
Supreme Court will deny relief because it is sensitive 
about interfering with a cabinet minister. These 
same plain people who toil and sweat to support the 
government, and who have fought to preserve it as the 
best of all governments, if you coldly turn him out of 
court because you hold a cabinet minister above the 
reach of the law, will justly suspect that you are con- 
trolled bysome patronage which saves such officers 
from the wrath of the Legislature.’’ At a re- 
cent term of the District Court for County, says 
the Pacific Coast Law Journal, a rising young attor- 
ney filed a petition for divorce for a female client, and 
for cause therefor recited a number of acts of cruelty 
on the part of defendant, closing his declaration as 
follows: ‘““That each and all of said acts were indulged 
in by defendant for the purpose of injuring and de- 
stroying her peace of mind, and her health and life, 
and that the same has done so.’’ 
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The price of this addendum is one dollar per year to 
subscribers of the Central Law Journal only. Itis 
not issued every week, but as often only as there are 
sufficient opinions filed to fill at least one page, and 
will contain abstracts of every opinion filed in the 
Supreme Court of Indiana. . 





SUPREME COURT OF INDIANA. 
October, 1880. 


JUDGMENT LIENS—EQUITABLE RELIEF—INJUNC- 
TION.—1. When real estate is subject to the lien of a 
judgment against its owner, and before execution 
issues, part of said real estate is sold by the owner to 
a third party, such third party is entitled to have the 
portion of real estate remaining in the possession of 
the judgment debtor exhausted, before the portion 
held by him is sold to satisfy the judgment. 67 Ind. 
277. And the fact that such judgment was for pur- 
chase money, but not to enforce a vendor’s lien, does 
not take away the right. 2. In a proceeding to enjvin 
a sheriff’s sale, the parties are entitled toa trial by 
jury, such right not having been waived. 3. Where 
the complaint, duly verified, states facts sufficient to 
entitle the plaintiff to an injunction, it is not error to 
overrule the defendant’s motion to dissolve the tem- 
porary isjunction and dismiss the cause on the plead- 
ings and affidavits attached. The fact that the de- 
fendant filed answers, supported by affidavit, in 
abatement or bar of the action, did not make it ob- 
ligatory upon the court either to dissolve the tem- 
porary injunction or dismiss the cause. Affirmed. 
Opinion by WORDEN, J.—Edwards v. Applegate. 


PLEADING—SURETYSHIP—PROOF.—To a suit ona 
promissory note the sureties answered, setting up an 
alleged agreement by the payee with the principal to 
extend the time of payment upon the payment of 
interest in advance. The evidence failed to show 
such agreement, or that any interest was paid in ad- 
vance. The finding can not be disturbed on the evi- 
dence. 64 Ind. 557. Affirmed. Opinion by Howk, 
J.—Barclay v. Mires. 

CRIMINAL LAW—OBJECTION TO JUROR—INSTRUC- 
TION.—1. In order to make an objection to a juror,that 
he is not a voter in the county, available in the Su- 
preme Court, the party making the objection must 
show that he has used due diligence to ascertain the 
fact before trial, or the objection will be held waived. 
58 Ind. 182; 45 Ind. 140; 32 Ind. 384. 2. The instruc- 
tion: ‘*It is important that you determine whether the 
alleged assault, or assault and battery, made upon 
White by defendant, either alone or in company with 
others, was an unlawful or a lawful act,’’ is objected to 
on the ground that it assumes that an assault or as- 
sault and battery had been committed. Held, the 
words ‘‘whether’’ and ‘‘alleged’” qualify the entire 
instruction and leave the fact of an assault to be de- 
termined by the jury. 3. When a person convicted of 
a crime obtains a reversal of the judgment in the Su- 
preme Court and the cause is remanded for a new 
trial, he stands as if ne trial had been had, and the 
prineiple that ‘‘no man shall be putin jeopardy twice 
for the same offense’’ does not apply. Affirmed. 
Opinion by BIDDLE, C. J.—Patterson v. State. 

SUPREME COURT—ASSIGNMENT OF ERRORS.—In 
this case, the appellants have failed to assign any er- 
ror upon the record. Under sec. 568 of the Code, a 
specific assignment of all errors relied upon must be 
entered on the transcript by the appellant. ‘This as- 
signment constitutes the appellant’s complaint or 





cause of action in this court, and in the absence of it 
the court can not know of what supposed errors the 
appellant complains. or upon what grounds the judg- 
ment below is sought to be reversed, Appeal dis- 
missed. Opinion by Howk, J.—Cassaday v. Ameri- 
can Insurance Co. 


PRACTICE—BILL OF EXCEPTIONS—INSTRUCTIONS. 
—1. A motion to strike out an interrogatory filed with 
a complaint, the motion being overruled by the court, 
can only be made available in the Supreme Court by 
bill of exceptions or order of the court making the 
same apart of the record. 2. Where a pleading, or 
any part of it, has been struck out or rejected in the trial 
court, such pleading will not thereafter constitute a 
part of the record, unless made so by bill of exceptions 
or order of the court. 3. When the court refuses to 
give instructions to the jury which are asked for by a 
party, and the instructions given by the court are not 
in the r€cord, it will be presumed that the instruc- 
tions asked, thoug’ stating the law correctly, were 
properly refused because their substance had been 
given in the court’s instructions. Or the court’s re- 
fusal may have been because the instructions asked 
were not signed by the party or his attorney. 387 Ind. 
825; 46 Ind. 197; Busk. Prac. 105. 4. Affidavits in 
support of a motion for a new trial can only be made 
part of the record by bill of exceptions or order of the 
court. 66Ind. 19. Affirmed. Opinion by HowKk, J. 
—Stott v. Smith. 


CRIMINAL LAaW—INCOMPETENT JUROR—LARCENY 
—HUSBAND AND WIFE.—1. Where there are several 
counts in an indictment, and the jury returns a verdict 
finding the defendant guilty as charged in one count 
only, and the verdict is silent as to the other counts, 
such a verdict is equivalent to an express ver- 
dict that the defendant is not guilty as to the 
counts not mentioned in the verdict. 7 Blackf. 
186; 56 Ind. 101. 2. It is wholly within the 
discretion of the trial court to compel the State to 
elect on which count of an indictment it will go to 
trial, and the action will not be reviewed in the Su- 
preme Court. _59 Ind. 105; 51 Ind. 14; 42 Ind. 835. 3. 
The exclusion of evidence offered is a cause for a new 
trial and can not be assigned in the Supreme Court as 
an independent error. 57 Ind. 188; 60 Ind. 56. 4. A 
man who is neither a householder nor a freeholder in 
a county, is not competent to serve as a juror therein; 
and where such a person is accepted as a juror, with- 
out fault or negligence, and in ignorance of his incom- 
petency, such incompetency may be assigned as a cause 
for anew trial. 16 Ind. 298; 32 Ind. 387; 64 Ind.183. 5. 
The court charged that if the defendant alone, or act- 
ing conjointly with the wife of Siddell, pursuant to 
an agreement previously made between them to take 
the property of Siddell. or of others in his possession, 
took possession of the property, removing it from 
where Siddell had left it, and carried it away with the 
intention of defrauding the owner, whether Siddell or 
another, and of converting the property to the use of 
defendant, or to the use of herself and of the wife of 
Siddell, the defendant was guilty of larceny. Held, 
error, because the instruction is silent as to the felo- 
nious intent which is indispensable to the crime of 
larceny. 14Inc 36; 57 Ind. 102; 63 Ind. 223. Fur- 
ther, the wife of Siddell could not be found guilty of 
larceny for taking her husband’s goods. 48 Ind. 197. 
And therefore the appellant, even if the animus fu- 
randi had been imputed to her, could not be found 
guilty of larceny for acting conjointly with the wife of 
Siddell in taking said goods. Reversed. Opinion by 
Howk, J.—Lamphier v. State. 

FRAUDULENT CONVEYANCE—HUSBAND AND WIFB 
—EVIDENCE.—In a suit by a judgment creditor to set 
aside the conveyance of certain real estate by the 
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debtor to his wife, and to subject the same to the 
payment of his judgment, if it appears that such real 
estate was purchased with the wife’s separate means, 
and the deed taken in the name of her husband with- 
out her consent, the crediter can not subject it to the 
payment of his debt, the wife being entitled to have 
it conveyed toher. 55 Ind. 65. Where there is evi- 
dence in the record tending to sustain the verdict on 
every material point, the Supreme Court will not dis- 
turb such verdict on what it might conceive to be the 
preponderance of the evidence. 65 Ind. 78. Affirmed. 
Opinion by Howk, J.—Leonard v. Barnett. 


Snyder v. State, see 11 Cent. L. J. 396. 


‘ Board of Com. Lawrence Co.v. Hall, see 11 Cent. 
L. J. 396. 


Hamilton v. Wood, see 11 Cent. L. J. 396. 
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The price of this addendum is one dollar per year to 
subscribers of the Central Law Journal only. It is 
mot issued every week, but as often only as there are 
sufficient opinions filed to fill at least one page, and 
will conta abstracts of all opinions siled in the Su- 
preme Court of Onio. a, 





SUPREME COURT OF OHIO. 
October 5-26, 1880. 


INFORMATION UNSUPPORTED BY OaTH. — One 
charged with the commission of a misdemeanor was 
prosecuted by information, and the information be- 
ing unsupported by oath or affirmation, the accused 
moved to quash it for that cause, which motion was 
overruled. Held, that in overruling such motion 
there was error. Judgment reversed. Opinion by 
OxeEyY, J.—Eichenlaub v. State. 

VERDICT FINDING PRISONER SaNE — ERROR.- 
Where a verdict is rendered under the act of 1877 (74 
Ohio L. 339, § 1; Rev. Stats. § 7240), finding a prison- 
er to be sane, error will not lie to reverse such pro- 
ceeding for alleged errors therein, even after his con- 
viction. Motion overruled. Opinson PER CURIAM. 
—Inskeep v. State. 

ACT REQUIRING OWNER OF DAM TO CONSTRUCT 
CHUTE UNCONSTITUTIONAL —APPEAL —JUSTICE’S 
CourtT.--1. The act of Jannary 31, 1871 (68 Ohio L. 
15), in so far as it requires the owner of adam con- 
structed across a stream not navigable, and who has 
enjoyed the adverse use of such dam for the period 
of twenty-one years, to construct and maintain at his 
own expense a chute or passage-way over the same 
for fish, is unconstitutional. Whether the act is valid 
where the adverse use is less than twenty-one years, 
is not decided. 2. Where a cause ia appealed from a 
justice of the peace to the court of ccmmon pleas, the 
latter court is limited, inits appellate jurisdiction, to 
the amount for which the justice is authorized to en- 
ter judgment. 3. The clause in sec. 108 of the Jus- 
tices’ Code of 1853, which authorized the defendant 
to withhold the amount of his claim which is in excess 
of the jurisdiction of the justice, and to make the 
same the subject for a subsequent action,does not re- 
late to a claim for unliquidated damages. Where such 
is the nature of the claim, the whole excess must be 
remitted, or the justice is without jurisdiction to aet 
upon the claim. Judgment reversed. Opinion by 
BOYNTON, J.— Woolever v. Stewart. 


JUDGMENT--SURETY--RELIEF.—1. The consent of 
partses to a judgment in open court, at the time it is 





rendered, that one or more of the defendants may be 
eertified as sureties, as provided in sec. 449 of the civ- 
il code, is sufficient, without other evidenee, to au- 
thorize the entry of a eertificate of such suretyship. 
2. In the record of a judgment against three persons, 
it appears that, on motion and by consent of parties, 
the judgment is to stand against one as a surety only: 
Held, that this is a sufficient certificate that he is such 
surety, to authorize him to maintain an action to revive 
said judgment after it has become dormant, under 
the provisions of the act of February 6,1871. 68 Ohio 
L.17 and 18. 3. This statute was passed and took 
effect after payment by such surety, and after the 
judgment became dormant, but before the right in 
equity to be subrogated was barred by the ten-year 
limitation prescribed by the civil code. Held, that 
such surety could maintain an action to revive the 
same, under the provisions of said statute, in his own 
name, to the same extent as the plaintiff in the judg- 
ment could if it had not been paid, notwithstanding 
more than ten years have elapsed since payment by 
the surety. 4. Where the right of a surety to relief is 
a subsisting one, the provisions of this statute are not 
retroactive, within the meaning of art. 2, sec. 28, of 
the Constitution; neither do they impair or divest any 
vested right of the principal debtor. 5. The enact- 
ment of this statute is not the exercise of judicial 
functions, but is within the legislative powers of the 
general assembly. Judgment of the district court re- 
versed, and that of the common pleas affirmed. Opin- 
ion by JOHNSON, J.—Peters v. Mc Williams. 


IMPROVEMENTS — ASSESSMENTS.— 1. Where the 
cost of a street improvement is required to be assessed 
upon the abutting property in proportion to frontage, 
th? rate of assessment must be uniform upon ali the 
property assessed. 2. A petition to collect an invalid 
assessment is nevertheless good, under sec. 550 of the 
municipal code, where it appears that expense has 
been incurred in makingthe improvement which is 
properly assessable upon the property sought to be 
charged with the assessment. 8. The irregularities 
and defects provided for in sec. 550, of the gaunicipal 
code, relate to such as are attributable to the conduct 
of the municipal authorities therein named. Judg- 
ment reversed and cause remanded for further pro- 
ceedings. Opinion by WHITE, J.—Jaeger v. Burr. 


MUNICIPAL CORPORATIONS — ADVERTISEMENTS 
FoR BiIps—PARKS—CONTRACT.—1. Sec. 562 of the 
municipal code, which required the corporation to 
advertise for bids forthe work and materials fora 
public improvement provided for by chaps. 48, 49 
and 50, where the cost of the improvement exceeded 
$500, had no application to an improvement of a pub- 
lic park belonging to the eorporation. 2. G conveyed 
to the City of Columbus a parcel of land within the 
city, in trust for a public park, for the free and com- 
mon use of all the inhabitants of the eity, to be known 
as ‘‘Goodale Park.’’ One of the trusts imposed was, 
that the oversight, improvement and care of the park 
should be intrusted to a committee of three, to be ap- 
pointed by the council from their own number. The 
council accepted said conveyance and appointed said 
committee, who entered into a contract with the 
plaintiff to supply materials therefor, and fill a de- 
pression in said park. Held, that such contract is 
binding on the city. Judgment of the district eourt 
reversed, and that of the common pleas affirmed. 
Opinion by BOYNTON, J.—Walshv. City of Colum- 
bus. 


Moorehouse v. Crangle, see 11 Cent. L. J. 397. 
Cook v. Penhur Slate Co., see 11 Cent. L. J. 397. 
McEwing v. James, see 11 Cent. L. J. 397. 
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